
JUDGMENT OF 8. 10. 1987-CASE 80/86 

JUDGMENT OF THE COURT (Sixth Chamber) 
8 October 1987 ,:. 

In Case 80/86 

REFERENCE to the Court under [Article 267 TFEU] by the Arrondis­
sementsrechtbank (District Court), Arnhem, for a preliminary ruling in the 
criminal proceedings pending before that court against 

Kolpinghuis Nijmegen BV, Nijmegen, 

on the interpretation of Council Directive 80/777 /EEC of 15 July 1980 on the 
approximation of the laws of the Member States relating to the exploitation and 
marketing of natural mineral waters (Official Journal 1980, L 229, p. 1), in 
particular as regards the effects of that directive before it has been implemented in 
national law, 

THE COURT (Sixth Chamber), 

composed of: 0. Due, President of Chamber, G. C. Rodriguez Iglesias, 
T. Koopmans, K. Bahlmann and C. Kakouris, Judges,

Advocate General: J. Mischo 
Registrar: D. Louterman, Administrator 

after considering the observations submitted on behalf of 

the Netherlands Government, in the written procedure by I. Verkade, 
Secretary-General, and at the hearing by its Agent, G. M. Borchardt, 

the United Kingdom, in the written procedure by its Agent, S. J. Hay, and 'at the 
hearing by H. L. Purse, Assistant Solicitor, 

* Language of the Case: Dutch. 
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the Italian Government, by Luigi Ferrari Bravo, Head of the Department for 
Contentious Diplomatic Affairs, acting as Agent, assisted by M. Conti, Avvocato 
dello Stato, 

the Commission of the European Communities, in the written procedure by Auke 
Haagsma, a member of its Legal Department, acting as Agent, replaced at the 
hearing by R. C. Fischer, Legal Adviser, acting as Agent, 

having regard to the Report for the Hearing and further to the hearing on 
3 February 1987, 

after hearing the Opinion of the Advocate General delivered at the sitting on 
17 March 1987, 

gives the following 

Judgment 

By an order of 3 February 1986, which was received at the Court on 14 March 
1986, the Arrondissementsrechtbank, Arnhem, submitted to the Court for a 
preliminary ruling under [Article 267 TFEU] four questions on the interpretation 
of Community law with regard to the effect of a directive under the national law of 
a Member State which has not yet adopted the measures needed to implement that 
directive. 

Those questions arose in criminal proceedings brought against an undertaking 
running a cafe for stocking for sale and delivery a beverage which it called 
'mineral water' but which consisted of tap-water and carbon dioxide. The under­
taking is charged with infringing Article 2 of the Keuringsverordening (Inspection 
Regulation) of the municipality of Nijmegen which prohibits the stocking for sale 
and delivery of goods intended for trade and human consumption which are of 
unsound composition. 
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Before the Politierechter (magistrate dealing with commercial offences), the 
Officier van Justitie (Public Prosecutor) relied inter alia upon Council Directive 
80/777 /EEC of 15 July 1980 on the approximation of the laws of the Member 
States relating to the exploitation and marketing of natural mineral waters 
(Official Journal 1980, L 229, p. 1). The directive provides in particular that the 
Member States are to take the measures necessary to ensure that only waters 
extracted from the ground of a Member State and recognized by the responsible 
authority of that Member State as natural mineral waters satisfying the provisions 
of Annex I, Section I, of the directive may be marketed as natural mineral waters. 
That provision of the directive ought to have been implemented within four years 
after the directive was notified, that is to say by 17 July 1984, but the Netherlands 
legislation was amended only with effect from 8 August 1985, whereas the 
offences with which the accused in the main proceedings is charged took place on 
7 August 1984. 

Under those circumstances the Arrondissementsrechtbank submitted to the Court 
the following questions: 

'(1) Can an authority of a Member State (in this case the prosecuting body) rely 
as against nationals of that Member State on a provision of a directive in a 
case which is not covered by the State's own legislation or implementing 
provisions? 

(2) Is a national court obliged, where a directive has not been implemented, to
give direct effect to provisions of the directive which lend themselves to such
treatment even where the individual concerned does not seek to derive any
right from those provisions?

(3) Where a national court is required to interpret a national rule, should or may
that court be guided in its interpretation by the provisions of an applicable
directive?

( 4) Does it make a difference to the answers to Questions 1, 2 and 3 if on the
material date (in this case 7 August 1984) the period which the Member State
had in which to adapt national law had not yet expired?'

s Reference is made to the Report for the Hearing for a fuller account of the facts 
of the main proceedings, the relevant Community and national rules and the 
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observations submitted to the Court, which are mentioned or discussed hereinafter 
only in so far as is necessary for the reasoning of the Court. 

The first two questions 

The first two questions concern the possibility whether the provisions of a directive 
which has not yet been implemented in national law in the Member State in 
question may be applied as such. 

In this regard it sho'uld be recalled that, according to the established case-law of 
the Court (in particular its judgment of 19 January 1982 in Case 8/81 Becker v 
Finanzamt Miinster-Innenstadt [1982] ECR 53), wherever the provisions of a 
directive appear, as far as their subject-matter is concerned, to be unconditional 
and sufficiently precise, those provisions may be relied upon by an individual 
against the State where that State fails to implement the directive in national law 
by the end of the period prescribed or where it fails to implement the directive 
correctly. 

That view is based on the consideration that it would be incompatible with the 
binding nature which [Article 288 TFEU] confers on the directive to hold as a 
matter of principle that the obligation imposed thereby cannot be relied on 
by those concerned. From that the Court deduced that a Member State 
which has not adopted the implementing measures required by the directive 
within the prescribed period may not plead, as against individuals, its own failure 
to perform the obli­gations which the directive entails. 

In its judgment of 26 February 1986 in Case 152/8 4 Marshall v Southampton and 
South-West Hampshire Area Health Authority [1986] ECR 723, the Court 
emphasized, however, that according to [Article 288 TFEU] the binding nature of a 
directive, which constitutes the basis for the possibility of relying on the directive 
before a national court, exists only in relation to 'each Member State to which it is 
addressed'. It follows that a directive may not of itself impose obli­gations on an 
individual and that a provision of a directive may not be relied upon as such 
against such a person before a national court. 
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The answer to the first two questions should therefore be that a national authority 
may not rely, as against an individual, upon a provision of a directive whose 
necessary implementation in national law has not yet taken place. 

The third question 

The third question is designed to ascertain how far the national court may or must 
take account of a directive as an aid to the interpretation of a rule of national law. 

As the Court stated in its judgment of 10 April 1984 in Case 14/83 Von Colson 
and Kamann v Land Nordrhein-Westfalen (1984] ECR 1891, the Member States' 
obligation arising from a directive to achieve the result envisaged by the directive 
and their duty under [Article 5 TEU] to take all appropriate measures, whether 
general or particular, to ensure the fulfilment of that obligation, is binding on all 
the authorities of Member States including, for matters within their juris­diction, 
the courts. It follows that, in applying the national law and in particular the 
provisions of a national law specifically introduced in order to implement the 
directive, national courts are required to interpret their national law in the light of 
the wording and the purpose of the directive in order to achieve the result referred. 
to in the third paragraph of [Article 288 TFEU]. 

13 However, that obligation on the national court to refer to the content of the 
directive when interpreting the relevant rules of its national law is limited by the 
general principles of law which form part of Community law and in particular the 
principles of legal certainty and non-retroactivity. Thus the Court ruled in its 
judgment of 11 June 1987 in Case 14/86 Pretore di Salo v X (1987] ECR 2545 that 
a directive cannot, of itself and independently of a national law adopted by a 
Member State for its implementation, have the effect of determining or aggra­
vating the liability in criminal law of persons who act in contravention of the 
provisions of that directive. 
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The answer to the third question should therefore be that in applying its national 
legislation a court of a Member State is required to interpret that legislation in the 
light of the wording and the purpose of the directive in order to achieve the result 
referred to in the third paragraph of [Article 288 TFEU], but a directive 
cannot, of itself and independently of a law adopted for its implementation, have 
the effect of determining or aggravating the liability in criminal law of persons 
who act in contravention of the provisions of that directive. 

The fourth question 

1s The question whether the prov1s1ons of a directive may be relied upon as such 
before a national court arises only if the Member State concerned has not 
implemented the directive in national law within the prescribed period or has 
implemented the directive incorrectly. The first two questions were answered in 
the negative. However, it makes no difference to those answers if on the material 
date the period which the Member State had in which to adapt national law had 
not yet expired. As regards the third question concerning the limits which 
Community law might impose on the obligation or power of the national court to 
interpret the rules of its national law in the light of the directive, it makes no 
difference whether or not the period prescribed for implementation has expired. 

16 The answer to the fourth question must therefore be that it makes no difference to 
the answers set out above if on the material date the period which the Member 
State had in which to adapt national law had not yet expired. 

Costs 

11 The costs incurred by the Netherlands Government, the Italian Government, the 
United Kingdom and the Commission of the European Communities, which have 
submitted observations to the Court, are not recoverable. Since these proceedings 
are, in so far as the parties to the main proceedings are concerned, a step in the 
proceedings pending before the national court, the decision on costs is a matter for 
that court. 
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On those grounds,

THE COURT (Sixth Chamber)

hereby rules::

(1) A national authority may not rely, as against an individual, upon a provision of
a ¡directive whose necessary implementation in national law has not yet taken
place.

(2) In applying its national legislation, a court of a Member State is required to
interpret that legislation in the light of the wording and the purpose of the
directive in order to achieve the result referred to in the third paragraph of
Article 189 of the Treaty, but a directive cannot, of itself and independently of
a law adopted for its implementation, have the effect of determining or aggra­
vating the Ήability in criminal law of persons who act in contravention of the
provisions of that directive.

(3) It makes no difference to the answers set out above if on the material date the
period which ithe Member State ¡had in which to adapt national law had not yet
expired.

Due Rodriguez Iglesias

Koopmans .Bahlmann Kakouris

Delivered in qpen court/in Luxembourg on 8 October 1987.

P. Heim

Registrar

O. Due

President of the Sixth Chamber

3988




