In Case 270/80

REFERENCE to the Court under [Article 267 TFEU] by the Court of Appeal of
England and Wales for a prelimmary ruling in the case pending before that court
between

POLYDOR LIMITED AND RSO RECORDS INC.

HARLEQUIN RECORD SHOPS LIMITED AND SIMONS RECORDS LIMITED,

on the mterpretation of Artides 14 and 23 of the Agreement concluded on 22 July 1972
between the [Eurcpean Union] and the Portuguese Republic (Offical Journal, English
Speaial Edition 1972 (31 December) (L 301), p. 167),

THE COURT

composed of: |. Mertens de Wilmars, President, G. Bosco, A. Touttait and O. Due

(Presidents of Chambers), P. Pescatore, Lord Mackenzie Stuart, A, O'Keeffe, T.
Koopmans, U. Everling, A. Chloros and F. Grevisse, Judges,

Advocate General: S. Razes
Registrat: A. Van Houtte



gives the followmg

JUDGMEN'T

Decision

1 By order of 15 May 1980, which was recerved at the Court on 8 December 1980, the
Court of Appeal of England and Wales referred to the Court for a preluminary ruling
under [Article 267 TFEU] four questions on the interpretation of Articles 14 (2) and 23
of the Agreement between the [European Umnion| and the Portuguese Republic, which
was signed in Brussels en 22 July 1972 and was concluded and adepted on behalf of the
[Union] by Regulation (EEC) No 2844/72 of the Counal of 19 December 1972
(Official Journal, English Special Edition (31 December) (L 301), p. 166).

2 The mam proceedings concern an action for mfrmgement of copynght brought against
two British undertakings, Harlequin Record Shops Limited and Simons Records Limited
(hereinafter referred to as "Harlequin" and "Simons" respectively), specializing in the
mmportaton and sale of gramophone records, which imported from Portugal and put on
sale i1 the United Kingdom records featunng the popular music of the group known as
"The Bee Gees", without obtamning the consent of the proprietor of the copyrights or of
his exclusive licensee in the United Kingdom.

3 The prepretor of the copynghts in the sound recordings m question, RSO Records Inc.
eremnafter referred to as "RSO™), granted to an affiiated company, Polydor Limited
g pary. i

(hereinafter referred to as "Polydor™), an exclusive licence to manufacture and distribute
gramophone records and cassettes teproducing those recordings in the United
Kingdom. Records and cassettes reproducing the same recordings were manufactured
and marketed m Portugal by two companies mcorporated under Portuguese law, wlhich
were licensees of RSO m Pertugal. Simons purchased records contaming those



recerdings in Portugal in order to unport them into the United Kingdom with a view to
their sale. Harlequim purchased a number of those records from Simons for the purpose

of retaill sale.

The Court of Appeal established that under English law Harlequn and Simons had
thereby infringed Section 16 (2) of the Copynght Act, 1956, That provision provides
that a copyright 1s infringed by any person who, without the licence of the owner of the
copyright, impotts an article into the United Kimgdom, 1t to his knowledge the making
of that article constituted an infringement of that copyright, or would have constituted
such an mfrngement if the article had been made in the place mto which it 1s so
mmported.

Hatlequin and Simons mamtamed, however, that the proprietor of a copyright nught
not rely upen that nght in order to restrain the importateon of a productmto a Member
State of the [Union], if that preduct had been law fully placed on the market in Portugal
by him or with his consent. In support of that submission the comparnes relied upon
Articles 14 (2) and 23 of the Agreement between the [European Union| and the
Portuguese Republic of 1972 (hereinafter referred to as "the Agreement"), claiming that
those provisions were based on the same principles as [Articles 34 and 36 TFEU] and
accordingly had to be interpreted n a similar manner.

In order to enable it to assess that submission on the part of the defence, the Court of

Appeal referred to the Court of Justice for a prelunmary ruling the fellowing questions:

"1. Is the enforcement by Company A of their United Kingdom copyrights against a
gramophone record lawfully made and sold m the State of Portugal by licensees
under the equivalent Portuguese copyrights a measure having equivalent effect to
quantitative restnictions on mmports withn the meamng of Articde 14 (2) of the
satd Agreement dated 22 July 1972 made between the [European Union| and the
State of Portugal?

2. If the answer to the tirst question is affirmative:



(a) Is such enforcement by Company A justified within the meaning of Article 23
of the said Agreement dated 22 July 1980 for the protection of the said
United Kingdom copyrights?

(b) IDoes such enforcement by Company A constitute a means of arbitrary

discrimmation or a disguised restriction on trade between the State of Portugal
and the European [Union|?

3. Is Article 14 (2) of the said Agreement dated 22 July 1980 directly enforceable by
mndividuals within the European [Union| having regard m particular to the sad

European [Union| Council regulation dated 19 December 1972 giving effect to the
said Agreermnent?

4. Can an importer into the United Kingdom of the gramophone records referred to in
Question 1 rely on Article 14 (2) of the sad Agreernent dated 22 July 1972 as a

defence when sued by Company A for infringement of their said copyrights mn the
United Kingdom?"

7 Accordmg to the well-established case-law of the Court, the exercise of an mdustrial and
commercial property nght by the propoetor thereof, including the commeraal
exploitation of a copyright, in order to prevent the importationinto a Member State of a
product from another Member State, m which that product has law fully been placed on
the market by the propreter or with his consent, constitutes a measure having an effect
equivalent to a quantitative restriction for the purposes of [Article 34 TFEU], which 1s
not justified on the ground of the protection of industnal and commercial propercty
within the meanmg of [Article 36 TFEU].

8 The first two questions, which may be considered together, seek in substance to
determine whether the same mterpretation must be placed on Articles 14 (2) and 23 of



the Agreement. In order to reply to those questons it is necessary to analyse the
provisions i the light of both the object and purpose of the Agreement and of its

wording.

9 By wirtue of [Articles 218(1) to {9), (11) and 216{2) TFEU] the effect of the Agreement
15 to bind equally the [Union| and its Member States. The relevant provisions of the
Agreement read as follows:

Arzicle 14 (2). "Quantitative restrictions on imports shall be abolished on 1 January
1973 and any measures having an effect equivalent to quantitative restrictions on

imports shall be abolished not later than 1 January 1975."

Article 23. "The Agreement shall not precdude prohibitions or restrictions on
mmpotts ... justified on grounds of .. the protection of industrial and commercial
property ... Such prohibitions or restrictions must not, however, constitute a means
of arbitrary discommination or a disguised restriction on trade between the
Contracting Parties."

10 According to its preamble, the purpose of the Agreement is to consclidate and to
extend the economic relations existing between the [Umon| and Portugal and to ensure,
with due regard for far conditions of competition, the harmomnious development of
their comimerce for the purpose of contabuting to the wotk of constructing Europe. To
that end the contracting parties decided to elminate progressively the obstacles to
substantially all their trade, m accordance with the provisiens of the General Agreement
on Tariffs and Trade (heremnafter referred to as the "General Agreement') concerning
the establishment of free-trade areas.

11 Under Article XXIV (8) of the General Agreemnent a free-trade area 1s to be understocd
to mean "a group of two or more customs territories in which the duties and other
restuctive regulations of commerce . . . are eliminated on substantially all the trade
between the constituent territories in products originating in such territores.”



12 In pursuance of the above-mentioned objective the Agreement seeks to hiberalize trade
1 goods between the [Union| and Portugal. Accordmg to Article 2 the Agreement 1s to
apply, subject to special arrangements provided for in respect of certan products, to
products onginating in the [Umion| or in Pertugal which fall within Chapters 25 to 99 of

the Brussels Nomendature.

13 In that connection Articles 3 to 7 of the Agreement provide for the abolition of
customs duties and of charges having equivalent effect m trade between the [Union]
and Portugal. The same princple is applied by Article 14 te quantitative restrictions and
measures having equivalent effect. Those provisions are supplemented in Article 21 by
the prohibition of fiscal measures or practices of a discriminatory nature and in Article
22 by the abolition of all restrictions on payments relatng to trade in goods, Mereover,
mn Articles 26 and 28 the Agreement contains certam rules on competition, public aid
and dumping. By virtue of Article 32 a jomnt commnuttee 1s established which 15 to be
responsible for the admimistraton of the Agreement and to ensure its proper
implementation.

14 The provisions of the Agreement on the elimination of restrictions on trade between
the [Union] and Portugal are expressed in terms which in several respects are sumilar to
those of the [TFEU] on the aboliton of restrctions on intra-[Union| trade. Harlequin
and Simons pointed out in particular the sunilanty between the terms of Articles 14 (2)
and 23 of the Agreement on the one hand and those of [Articles 34 and 36 TFEU] on
the other.

15 However, such sumilarity of temms is not a sufficient reason for transposing to the
provisions of the Agreement the above-mentioned case-law, which deterrmunes in the
context of the [Unicn| the relationship between the protection of industnal and
commercial property rights and the rules on the free movement of goods.

16 The scope of that case-law must indeed be determined in the light of the [Union]'s
objectives and activities as defined by [Article 3 TEU]. As the Court has had occasion to

emphasize mn various contexts, the Treaty, by establishing a common market and

progressively approximating the economic polhaes of the Member States, seeks to unite
national markets mto a single market having the characteristics of a domestic market.



17 Having regard to those objectives, the Court, fufer afia, in its judgment of 22 June 1976
in Case 119/75 Terrapin (Overseas) Ltd. v Terranova Industrie C. A. Kapferer & Co. (1976)
ECR 1039, interpreted [Artidles 34 and 36 TFEU|] as meaning that the terntonal
protection atforded by national laws to mndustnal and commercial property may not
have the effect of legitimuzing the msulation of national markets and of leading to an
artificial partitioring of the markets and that consequently the propretor of an mdustrial
or commeraal property right protected by the law of a Member State cannot rely on
that law to prevent the impertation of a product which has lawfully been matketed m
another Member State by the proprietor hunself or with his consent.

18 The considerations which led to that mterpretation of [Articles 34 and 36 TFEU] do not
apply in the context of the relations between the [Union| and Portugal as defined by the
Agreement. It is apparent [rom an examination of the Agreermnent that although it makes
provision for the uncenditional aboliton of certain restricions on trade between the
[Umion| and Portugal, such as quantitative restrictions and measures having equivalent
effect, it does not have the same purpose as the [TFEU], masmuch as the latter, as has
been stated above, seeks to create a single market reproducng as clesely as possible the
conditions of a domestic market.

19 It follows that in the context of the Agreement restrictions on trade i goods may be
considered to be justified on the ground of the protection of mdustnal and commercial
property in a situation in which their justification would not be possible within the

[Umuon].

20 In the present case such a distinction 1s all the more necessary masmuch as the
mstruments which the [Union| has at its disposal m order to achieve the uruform
apphcation of [Umon] law and the progressive abolition of legislative disparities within
the common market have no equivalent in the context of the relations between the

[Union] and Portugal.

21 It follows from the foregoing that a prohibition on the importation into the [Umon| of
a product ongmating in Portugal based on the protection of copyrght is justified m the



framework of the free-trade arrangements established by the Agreement by virtue of
the first sentence of Article 23. The findmgs of the national court do not disclose any
factor which would permit the conclusion that the enforcement of copyrightin a case
such as the present constitutes a means of arbitrary discommation eor a disguised
restrction on trade within the meanng of the second sentence of that article.

22 For all those reasons the reply which must be given to the first two questions 1s that the
enforcement by the propnietor or by persons entitled under him of copyrights protected
by the law of a Member State agamst the importation and marketing of gramophone
recerds law fully manufactured and placed on the market m the Portuguese Republic by
licensees of the propnetor 1s justified on the ground of the protection of mdustnal and
commercial property within the meaning of Article 23 of the Agreement and therefore
does not constitute a restriction on trade between the [Umon] and Portugal such as 1s
prohibited by Article 14 (2) of the Agreement. Such enforcement does not constitute a
means of arbitrary discrimination or a disguised restriction on trade between the [Umnion|
and Portugal.

23 In view of the replies given to the first two questions, it 1s unnecessary to reply to the
third and fourth questions.

Costs

24 The costs mecurred by the Government of the United Kingdom, the Government of the
Federal Republic of Germmany, the Government of the Kingdom of Denmartk, the
Government of the French Republic, the Government of the Kingdom of the
Netherlands and the Commussion of the European [Umnion|, which have submitted
observations to the Court, are not recoverable. As these proceedings are, in so far as the
parties to the main action are concerned, in the nature of a step in the action pending
before the national court, the decision on costs 1s a matter for that court.

On those grounds,



THE COURT,

mn answer to the questions submitted to 1t by the Court of Appeal by order of 15 May
1980, hereby rules:

The enforcement by the proprietor or by persons entitled under him of
copyrights protected by the law of a Member State against the importation and
marketing of gramophone records lawfully manufactured and placed on the
market in the Portuguese Republic by licensees of the proprietor is justified on
the ground of the protection of industrial and commercial property within the
meaning of Article 23 of the Agreement between the [European Union] and the
Portuguese Republic of 22 July 1972 (Official Journal, English Special Edition
1972 (31 December) (L 301), p. 167) and therefore does not constitute a
restriction on trade such as is prohibited by Article 14 (2) of that Agreement.
Such enforcement does not constitute a means of arbitrary discrimination or a
disguised restriction on trade between the [Union] and Portugal within the
meaning of the said Article 23.

Mertens de Wilmars Bosco Touffait
Mackenzie Stuart
Due Pescatore O'Keeffe
Koopmans Everling Chloros Grevisse

Delivered in opencourt in Luxembourg on 9 February 1982.

A, Van Houtte J. Mertens de Wilmars

Registrar President
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