JUDGMENT OF THE COURT
5 October 1994

In Case C-280,/93,

Federal Republic of Germany, represented by E. Reder, Ministerialrat in the Federal
Mirustry of Economuc Affairs, 76 Villemombler Strafe, Bonn, and |. Sedemund,
Rechtsanwalt, Cologne, acting as Agents,

applicant,

supported by

Kingdom of Belgium, represented by |. Devadder, Director of Admirustration in the
Legal Service of the Mirustry of Foreign Affairs, Foreion Trade and Cooperation with
Developing Countoes, acting as Agent, with an address for service n Luxembourg at the
Belgian Embassy, 4 Rue des Girendins,

Kingdom of the Netherlands, represented by |. W. de Zwaan and T. Heukels, Assistant
Legal Advisers in the Ministry of Foreign Affairs, acting as Agents, with an address for
service in Luxembourg at the Netherands Embassy, 5 Rue C. M. Spoo,

interveners,



Council of the European Union, represented by ].-P. Jacque, Director in the Legal
Setvice, B. Schloh, A. Brautigam and |. Huber, Legal Advisers, acting as Agents, with an
address for service in Luxembourg at the office of B, Eynard, Manager of the Legal
Directorate of the Eurcpean Investment Bank, 100 Boulevard Konrad Adenauer,

defendant,

supported by

Commission of the Evropean [Union], represented by P. Gilsdorf, Principal Legal
Adviser, and U, Walker, of its Legal Service, acting as Agents, with an address for service
i Luxembourg at the office of G. Kremlis, of its Legal Service, Wagner Centre,
Kirchberg,

Hellenic Republic, represented by V. Kontolaimoes, Adviser to the State Legal Service,
and V. Pelekou, Legal Representative, acting as Agents, with an address for service in
Luxembourg at the Greek Embassy, 117 Val Sainte-Croix,

Kingdom of Spain, represented by A. Navarro Gonzalez, Director-General for [Union]
Legal and Institutional Coordination, and Rosario Silva de Lapuerta, Abogado del Estads,
in the Legal Department for Matters before the Court of Justice, acting as Agents, with an
address for service in Luxembourg at the Spanish Embassy, 4-6 Boulevard E. Servais,

French Republic, represented by ].-P. Puissochet, Director of Legal Affairs m the
Ministry of Foreign Affairs, and C. de Salins, Adviser on Foreign Affairs, acting as Agents,
with an address for service in Luxembourg at the French Embassy, 9 Boulevard du Prince

Henn,



Italian Republic, represented by Professor L. Ferrari Bravo, Head of the Legal
Department of the Mirustry of Foreign Aftairs, acting as Agent, with an address for service
in Luxembourg at the [talian Embassy, 5 Rue Marie-Adelaide,

Portuguese Republic, represented by L. Fernandes, Director of the Legal Service of the
Directorate-General of the European [Union| of the Ministry of Foreign Affairs, M. L.
Duarte and ]. Santos Cardose, respectively Legal Adviser and Prncipal Adviser in that
service, acting as Agents, with an address for service in Luxernbourg at the Portuguese

Embassy, 33 Allee Scheffer,

United Kingdom of Great Britain and Northern Ireland, represented by S. L. Hudson,
of the Treasury Solicitor's Department, acting as Agent, assisted by D. Anderson, Barrister,
with an address for service in Luxembourg at the British Embassy, 14 Boulevard Roosevelt,

nterveners,

APPLICATION for the annulment of Title IV and Artide 21(2) of Council Regulation
(EEC) No 404/93 of 13 February 1993 on the common organization of the market in
bananas (O] 1993 L 47, p. 1),

THE COURT,

composed of: O. Due, President, G. F. Manani, |. C. Moitinho de Almeida, M. Diez de
Velasco and . A. O. Edward (Presidents of Chambers), C. N. Kakouris, R. Joliet, F. A.
Schockweiler (Rapporteur), G. C. Rodoguez Iglesias, F. Grevisse, M. Zuleeg, P. ]. G.
Kapteyn and J. L. Murray, Judges,



Advocate General: C. Gulmann,
Registrar: H. A. Ruhl, Principal Admirustrator,

having regard to the Repott for the Hearing,

after hearing oral argument from the German Govemment, represented by E. Roder and |.
Sedemund, Rechtsanrwalt, acting as Agents, the Belgan Government, represented by |.
Devadder, acting as Agent, the Council, represented by J.-P. Jacque, B. Schloh, A.
Brautigarn and ]. Huber, acting as Agents, the Greek Government, represented by V.
Kontolaimos and V. Pelekou, acting as Agents, the Spanish Gevernment, represented by
Rosario Silva de Lapuerta, acting as Agent, the French Government, represented by C. de
Salins and N. Eybalin, Foreign Affairs Secretary in the Legal Affairs Directorate of the
Ministry of Foreign Aftairs, acting as Agents, the Portuguese Government, represented by
M. L. Duarte, acting as Agent, the United Kingdorm, represented by S. L. Hudson, acting as
Agent, and D. Anderson, Barrister, and the Comumission, represented by P. Gilsdorf,
Principal Legal Adviser, and E. de March, Legal Adviser, acting as Agents, at the heanng on
20 Apnil 1994,

after hearing the Opinion of the Advocate General at the sitting on 8 June 1994,

gives the following

Judgment

1 By application ledged at the Court Registry on 14 May 1993, the Federal Republic of
Germany brought an action under [the first and second paragraph of Artide 263
TFEU] for a declaration that Title IV and Article 21(2) of Council Regulation (EEC)
No 404/93 of 13 February 1993 on the common organization of the market in
bananas (O] 1993 L 47, p. 1, heretnafter 'the Regulation”) were void.



The

Before censidering the pleas i law put forward for annulment, it 1s appropuate to
give a brief summary of the legal position before the Regulation was adopted and of

the provisions which are relevant to an assessrment of its lawfulness.

position prior to the Regulation

As an explanation of the circumstances in which the Regulation was adopted, the
second recital in the preamble states:

'there currently exist within the Member States of the [Union] producing bananas
naticnal market orgamzations which seek to ensure that producers can dispose of
their products on the naticnal market and recerve an income m line with the costs of
production; ... these national market organizations impose quantitaive restrictions
which hamper achievement of a single market for bananas; ... some of the Member
States which do not preduce bananas provide preferential outlets for bananas from
the ACP States whilst others have liberal importation rules, which even m one case
mnclude a privileged tanff situation; ... these different arrangements prevent the free
movement of bananas within the [Union] and umplementation of common
arrangerments for trade with third countries; ... for the purposes of achievernent of the
single market, a balanced and flexible common organization of the market for the
banana sector must replace the various national arrangements’ .

Before the Regulation was adopted, imports of bananas into the Benelux countries,
Denmark and Ireland, essentially from Latin Arnenca, were subject only to a customs
duty of 20% consolidated within the framework of GATT. In France, the United
Kingdem, Italy, Spam, Portugal and Greece the national markets were protected and
consumption was covered either by [Union] preduction or by unports from the ACP
States.

Because of structural deficencies which restrict the competitiveness of [Umon]
production, and also ACP production, the production costs and consumer prices for



[Union| bananas and ACP bananas were appreciably higher than those for thurd-

country bananas.

‘The Protocol on bananas

By wirtue of the Protocol annexed to the Implementing Convention on the
Association of the Overseas Countries and Territories with the [Umion|, provided for
in [Articdle 203 TFEU] (hereinafter 'the Banana Protocol’) the Federal Republic of
Germany enjoyed a special arrangement allowing 1t to import an annual quota of
bananas free of customs duty, determined by reference to the quantities imported in
1956, That base quota was to be progressively reduced as the realization of the
cormmmen market progressed. The annual quotas were increased in accordance with
the rules of calculation in paragraphs 3 and 4. In the event that the overseas countries
and territories were unable to supply in full the quantities requested by the Federal
Republic of Germany, the Member States concerned declared their readiness, in
paragraph 6, to agree to a corresponding increase in the quota.

Under the third subparagraph of paragraph 4 of the Banana Protocol,

"Any decision to abolish or amend this quota shall be taken by the Council, acting by

a qualified majority on a proposal from the Comrmission.'

On the basis of the Banana Protocol, which coentinued to be applied even though the
Implementing Convention had expired on 31 December 1962, the Federal Republic
of Germany in 1992 imported from non-member countries 1 371 000 tonnes of
bananas free of customs duty, including a quantity of 721 000 tonnes calculated in
accordance with paragraphs 3 and 4 and an additional 650 000 tonnes requested and
agreed to under paragraph ¢ of the Banana Protocol.

The Lome Convention
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The unport of bananas from the ACP States 15 governed by the Fourth ACP-EEC
Convention, signed in Lome on 15 December 1989, approved by a decision of the
Counail and the Commussion of 25 February 1991 (O] 1991 L 229, p. 1, heremafter
'the Lome Convention').

Under Article 168 of the Lome Convention,

"1. Products criginating in the ACP States shall be imported into the [Union] free of
customs duties and charges having equivalent effect.

2. (a) Products onginating mn the ACP States:

— listed in Annex II to the Treaty where they come under a common
otganization of the market within the meaning of Article 40 of [TFEU],
or

— subject, on import into the [Union|, to specific rules introduced as a
result of the implementation of the commen agricultural policy

shall be imported intoe the [Union|, notwithstanding the general
arrangements applied in respect of third countries, 1 accordance with the
following provisions:

(1) those products shall be imported free of customs duties for which
[Union| preovisions in force at the tune of unport do not provide,
apart from customs duties, for the application of any measure relating
to their import;
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(i1) for products other than those referred to mn point (1), the [Union]| shall
take the necessary measures te ensure more favourable treatrment than
that granted to third countries benefiting from the most-favoured-
nation clause for the same products.

Protocol 5 on bananas, annexed to the Lome Convention (heremnafter 'Protocol 57,
states mn Article 1 that:

'In respect of its banana exports to the [Union] markets, no ACP State shall be placed,
as regards access to its traditional markets and its advantages on those markets, in a
less favourable situation than in the past or at present.’

The Jomnt declaration relating to Protocol 5, which forms Annex LXXIV, states:

‘... Article 1 of Protocol 5 does not prevent the [Union| from establishing common
rules for bananas, in tull consultation with the ACP, as long as no ACP State,
traditional suppler to the [Union], 15 placed as regards access to, and advantages in,
the [Union], in a less favourable situation than in the past or at present'.

In a speaial dedlaration relating to Protocol 5, set out in Armex LXXYV, the [Union]
confirmed the special rights of the ACP States which are traditional suppliers.

The contested regulation
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According to the third recital in the preamble to the Regulation,

‘... so that the [Union] can respect [Union| preference and its vanous imnternational
obligations, [the] common orgamzation of the market should permit bananas
produced in the [Union] and those from the ACP States which are traditional
suppliers to be disposed of on the [Union| market providing an adequate mcome for
producers and at fair prices for consumers without undermining imports of bananas

from other third countries suppliers'.

In Titles I and II, the Regulation lays down commoen quality and marketing standards

in the [Union] and creates producers' organizations and concentration mechanisms.

Title Il establishes a system of compensation for [Umoen| producers for any loss of
incorne, up to a maximum quantity of 854 000 tonnes broken down for the various

producer regions in the [Union).

The rules on trade with third countries in Title IV provide that traditional imports of
bananas from ACP States into the [Umon| may continue, free of customs duty. An
annex to the Regulation sets the quantity in question at 857 700 tonnes divided up
arnong the ACP States which are traditional suppliers.

Under Article 18 of the Regulation,

'l. A tanff quota of two mullion tonnes {net weight) shall be opened each year for
tmports of third-country bananas and nen-traditional ACP bananas.



Within the framework of the tanff quota, imports of third-country bananas shall be
subject to a levy of ECU 100 per tonne and mmports of non-traditional ACP bananas
shall be subject to a zero duty.

2. Apart from the quota referred to in paragraph 1,

—imports of non-traditional ACP bananas shall be subject to a levy of ECU 750 per
tonne,

— imports of third-country bananas shall be subject to alevy of ECU 850 per tonne ...

19 Under Article 19(1),

"The tanff quota shall be opened from 1 July 1993 for:

(a) 66.5% to the category of operators who marketed third-country and/or non-
traditional ACP bananas;

(b) 30% to the category of operators who marketed [Union] and/or traditional ACP

bananas;

(c) 3.5% to the category of operators established in the [Union] who started
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marketing bananas other than [Union] and/or traditional ACP bananas from
1992

Pursuant to Article 16, a forecast supply balance is to be prepared each year of
production and consumption mn the [Union| and of exports and imports; that balance
may be adjusted where necessary during the marketing year.

The fourth subparagraph of Article 18(1) provides for the volume of the annual
quota to be increased on the basis of the forecast supply balance referred to in Article

16.

Article 20 establishes the prnciple that the import licences are transferable and
empowers the Comrmussion to deterrmine the conditions under which they may be

transferred.

Under Article 21{2) the tanfl quota laid down i the Banana Protocel is discontinued.

By order of 29 June 1993 in Case C-280/93 R Federal Republic of Germany v Council
[1993] ECR [-3667, the Court dismissed the application by the Federal Republic of
Germany for intenim measures to perrmut that State to unport free of customs duty the
same annual quantities as in 1992 of bananas onginating in third countres until the
Court's decision on the substance of the case.

By orders of 13 July 1993 the Hellenic Republic, the Kingdom of Spain, the French
Republic, the Italian Republic, the Portuguese Republic, the United Kingdom and the
Commission wete granted leave to intervene in support of the form of order sought
by the Ceounal; by orders of the same date the Kingdom of Belgum and the
Kingdom of the Netherlands were granted leave to mtervene i support of the foom
of order sought by the Federal Republic of Germany.
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In support of its application, the Federal Republic of Germany puts forward a
number of pleas in law alleging breaches of essential procedural requirements,
substantive rules and fundamental prinaples of [Union]| law, the Lome Convention,

the General Agreement on Tanffs and Trade (GATT} and the Banana Protocel.

Breach of essential procedural requirements

The Federal Republic of Germany puts forward three arguments in support of this

plea in law.

28 It argues firstly that the procedure whereby the Regulation was adopted was irregular,

29
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in that the text of the Repulation diverges from the Commission's initial proposal,
without there having been a new proposal formally adopted by the college of
Cornmissioners. The right of proposal referred to in Article 43 of [TFEU] 15 a oght
for the Comurussion itself to take part i the shaping of Council measures and 1t is not
permissible for the member of the Commission mn charge of a matter simply to
approve in the name of the Comrmussion an agreement drawn up within the Counal.
Article 27 of the Rules of Procedure of the Comrmission (O], English Special Editien,
Second Series VII, p. 9) dees not permit mermbers of the Comumission, by derogation
from the prnciple of collegiality, to be empowered to take measures other than
clearly detined measures of management or administration.

The Federal Republic of Germany argues secondly that the Regulation 1s vitiated by a
defective statement of reasons, i that it refers only to the first proposal from the
Commussion.

It argues thirdly that in view of the substantial nature of the changes made in the
second proposal from the Commission, the Eurcpean Patliament should have been
consulted again. In this respect the applicant refers to two substantial changes. The
20% ad valorem customs duty, consolidated i GATT, which was maintained in the
tirst proposal, was replaced by a specific duty of ECU 100 per tonne. The taritf quota
share of 30% of third-country bananas was open in the first proposal to importers of
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third-country bananas who undertook to market a specific quantity of [Union] and/or
traditional ACP bananas; alse under the original scheme new importers could have
taken part in that partnership arrangement, whereas their quota share 1s now limited

to 3.5% of the tantf quota.

The Coundil, supported in particular by the Commussion, maintains that the procedure
for adopting the Regulation was regular and that the Council had before it an
amended proposal from the Commission; 1t argues that the Regulation does not have
to refer both to the orgmnal proposal from the Comumission and the subsequent
amendments, and that the amendments made did not render it necessary for the
Parliament to be consulted again.

In erder to examine whether the procedure for adopting the Regulation was regular, it
15 approprate to summarize its course as set out in the wrtten pleadings and oral
observations of the Counal and Commission. According to the statements of the
Commmission, which have not been contested by the applicant, the college of
Comumissioners mandated the Member responsible for agniculture to conduct the
negotiations on bananas at the Council of Ministers of 14-17 December 1992, in the
context of an overall agreement. Following the session of the Council the Member of
the Comrmussion responsible informed the college of Commuissioners of the outcome
of the session, incuding the banana agreement, without the college expressing any
objection etther as to the procedure followed or as to the outcome of the negotiations.

On 12 February 1993 the competent Member of the Comrmussion declared to the

Council:

The Comrmission confirms that the text before us reflects the Commission's proposal
as amended 1n the political agreernent of December, as that political agreement has
been transposed nto legal provisions in the text which the Counal will vote on.

34 On 13 February 1993 the Council adopted the Regulation by a qualified majority vote.
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It follows from the course of the procedure, having regard in particular to the
declaration made befere the Counci on 12 February 1993 by the competent Member
of the Comrmission, that when it made its final decision, on 13 February, the Council
had before 1t a proposal from the Commission amended in accerdance with the
political agreement accepted by the competent Member on behalf of the Commission
at the Council session i December 1992 and approved by the college of
Commissioners.

The fact that that amended proposal was not m woting 1s of no consequence. Article
149(3) of the Treaty [repealed] states that as long as the Counal has not acted, the
Commission may alter its proposal at any time during the procedures mentioned in
paragraphs 1 and 2, and it does not require those amended proposals necessarily to be
in writing. Such amended proposals are part of the [Union| legislative process, which
1s characterized by a certain flexibility, necessary for aclueving a convergence of views
between the institutions. They are fundamentally different from the acts wluch are
adopted by the Commission and are of direct concern to individuals, In those
circumstances strict compliance with the formalities prescribed for the adoption of
acts of ditect concern to ndividuals cannct be required for the adoption of such
proposals (see the judgment of 15 June 1994 in Case C-137/92 P BASE [1994] ECR
[-2555).

As to the lack of a atation referring to the alleged second proposal, the Court finds
that there was no new propesal, but merely an amendment to the onginal proposal.
Although under [Article 296 TFEU] the propesal from the Comrmussion must be
referred to in acts which can be adopted only on a proposal from the Commission,
that article does not require citation of any amendment which may subsequently have
been made to that proposal. The position would be different only if the Comumission
had withdrawn its proposal and replaced it by a fresh proposal.

In assessing the cogency of the argument that the European Patliament was not
consulted a second time, it should be noted that a fresh consultation of the European
Parliarment is required whenever the text finally adopted, taken as a whole, differs in
essence from the text on which the Parliament has already been consulted, except in
cases where the amendments substantially correspond to the wishes of the
Parliamnent itself (judgments in Case C-65/90 Parliament v Councl [1992] ECR 1-4593,
paragraph 16, and Joined Cases C-13/92 to C-16/92 Driessen and Others v Minister van
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Verkeer en Waterstant [1993] ECR 1-4751, paragraph 23).

The Court must therefore examine whether the amendments referred to by the
applicant relate to the very essence of the text taken as a whole.

In this respect the Commnussion's ongmal proposal, like the amended proposal,
provided for a quota of two mmullion tonnes for third-country bananas and non-
traditional ACP bananas in order to curth imports. The substitution of the speafic
customs duty for the ad vaforem duty, wlile constituting a legal amendment, 1s in
pursuit of that objective. It has not been shown that the mtroductien cf the speaific
duty was meant to have the effect of increasing the restrctions on the import into the
[Union| of third-country bananas given that the speatic duty did not represent a
greater tinancial burden for importers than the 20% ad valorerz duty. [t may be added
that the ad sabrem duty, although consolidated m GATT, was applicable only in
certain Member States of the [Union], while most States other than the applicant had
more restrictive rules on imports.

The subdivision of the unport quota, both mn the onginal propesal and in the
amended proposal, 1s intended, as the thirteenth recital in the preamble to the
Regulation states, to make a distinction between operators who have previously
marketed third-country bananas and non-traditional ACP bananas and operators who
have previously marketed bananas produced m the [Union| and ACP bananas, while
leaving a quantity available for new operators. The creation of subquotas for the
various categones of operators, in preference to the partnership arrangements
orgmally proposed, only relates to a technical means of implementing that
distinction, which the Council was able to regard as essential for ensuring sales of
[Unton]| and ACP bananas and which does not affect the basic structure of the
regulation.

The Comrmission's armendments to its proposal thus did not affect the very essence of
the Regulation taken as a whole, and therefore did not make it necessary for the

Parliament to be consulted anew.
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Consequently, the first plea in law, alleming a breach of essential procedural

requirernents, must be rejected.

Breach of substantive rules of [Union] law

The Federal Republic of Germany argues that Title [V of the Regulation mnfringes
Article 39 et seq. of [TFEU] on the common agricultural policy, the competition
rules, certain fundamental nghts and the ponciple of propertionality.

The Ceuncil considers that the Regulation is consistent with the objectives of the
comimon agricultural policy and with the rules of [Union| law.

Infringement of Article 39 of [TFEU]

46 The Federal Republic of Germany submuts that the objectives of the Regulation,

47

namely safeguarding [Umion| production and mamntaming the income of [Union|
producers, do not come under Article 39 of [TFEU]. Guaranteeing the income of the
agricultural population can be ensured only by increasmg productivity. The unbalance
between supply and demnand and the considerable rise m banana prices, m particular
on the German market, clearly show that the Regulation, centrary to Article 39
[TFEU], does not stabilize markets, assure the availability of supplies, or ensure that
supplies reach consumers at reascnable prices.

In assessing whether those complaints are well founded, it should first be noted that
the Court has held that in pursuing the cbjectives of the common agricultural policy
the [Union] institutions must secure the permanent harmonization made necessary by
any conflicts between those objectives taken individually and, where necessary, give
any one of them temporary priority in order to satisty the demands of the economic
factors or conditions in view of which their decisions are made (Case C-311/90 Hier/

Hampitzollamt Regensburg (1992] ECR [-2061, paragraph 13). The Court has also held
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that, in matters concerning the commen agricultural policy, the [Union| legislature has
a broad discretion which cotresponds to the political responsibilities imposed on 1t by
Articles 40 and 43 [TFEU] (see Joined Cases C-267/88 to C-285/88 Wuidart and
Others v Laiterie Coopérative Eupenoise [1990] ECR 1-435, paragraph 14, and Hierd, ated
above, paragraph 13).

Moreover, Article 39(1) of [TFEU] expressly refers in subparagraph (a) to increasing
productivity and in subparagraph (b) to ensuring a far standard of living for the
agricultural cormnmuruty, and [Article 40(2) TFEU] prowvides for various means to
ensure that those objectives are attained, including aids for production or marketing
and common machimery for stabilizing imports of the type introduced by the
Regulation.

Consequently, the Counal could, without mfringing Article 39 of [TFEU], seek to
safeguard the income of the agrcultural community concemed by guaranteemng the
existing level of [Union] preductien and providing for suitable machinery for
mncreasing the productivity of [Union| preducers, incduding common quality standards
and producers’ organizations.

Nor can the applicant argue that the Regulation conflicts with the objectives of the
comimon agricultural policy set out in subparagraphs (c) and (d) of Article 39(1) of
[TFEU], since its intention 15 precisely to stabilize the market by safeguarding [Union)|
production and by regulating imports and since, by that machinery supplemented by
the mechanism for increasing the impoert quota if necessary, it assures the availability

of supplies.

As regards the complaint that the Regulation has had the effect, especially on the
German market, of increasing prices, contrary to Article 39(1}(e) [TFEU], 1t must be
noted that the creation of a common organization of the market, taking the place of
national arrangements characterized by considerable prce differences, inevitably
results in an adjustment of prices throughout the [Union] and that the objective of
ensuring reascnable poces for consurners must be considered not on each national
market but in the common market as a whole. Moreover, in accordance with what
has been stated in paragraph 47, the [Union| institutions may, i the exerase of the
discretion they enjoy i implementing a common orgamzation of the market,
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ternporarily give some of the objectives of Artide 39 [TFEU] priority over others.

Accordingly, the subrmission that there was an infringement of Article 39 [TFEU] 15

unfounded.

Escveeding the linils of Articles 39, 42 and 43 of [TFEU]

The Federal Republic of Germany argues that a development pclicy mn favour of the
A CP States, as pursued by the Regulation, cannot be based on the provisions on the
common agrcultural policy but at most on [the first sentence of Article 352(1) and
Article 217 TFEU].

In this respect it should be noted, firstly, that Article 43 of [TFEU] 1s the appropriate
legal basis for any legislation concerning the production and marketing of agncultural
products listed in Annex II to the Treaty which contributes to the achievement of one
ot more of the objectives of the common agricultural policy set out i Article 39
[TFEU]. Censequently, even where that legislation 1s directed both te objectives of
agricultural policy and to other objectives pursued on the basis of other Treaty
provisions, the existence of those provisions cannot be relied on as a ground for
restricting the field of application of Article 43 of [TFEU] (see the judgments mn Case
68/86 United Kingdom v Conncil [1988] ECR 855, paragraphs 14 and 16, and Case C-
131/87 Commission v Conncil [1989] ECR 3743, paragraphs 10 and 11).

Secondly, the creation of a comrmon orgamzation of the market requires, alongside the
regulation of [Union| production, the establishment of an importt regime to stabilize
the markets and ensure sales of [Umon] production if, as i the present case, the
internal and external aspects of the cornmon policy cannot be separated.

56 Thirdly, m the context of the implementation of mternal policies, in particular in

agriculture, the [Union| institutions cannot disregard the mtemnational obligations
entered into by the [Union] under the Lome Convention.



57 Consequently, the argument that the limuts of Articles 39, 42 and 43 of [TFEU] were
exceeded with respect to the regime for imports from the ACP States 1s unfounded.

Breach of the principle of undistorted conspetition

58 The Federal Republic of Germany submuts that the way the tanfl quota 1s allocated
conflicts with the objective of undistorted competition laid down i [Article 3 TEU],
in that 1t effects, by an act of the public authorities, a redistobution of market shares
and income to the detriment of traditional importers of third-country bananas. Smce
those importers cannot obtain supplies on the [Union| and ACP markets and are
obliged to buy import licences for third-country bananas from [Union| and ACP
banana traders, the latter enjoy gratuitous financial advantages.

59 It should be noted that the institution of a system of undistorted competition 15 not
the only objective mentioned in [Article 3 TEU], wluch also provides infer afia for the
establishiment of a cormmen agricultural policy.

60 The authors of the Treaty were aware that the sunultaneous pursuit of those two
objectives might, at certain times and in certamn circumstances, prove difficult and in

the first paragraph of Article 42 of [TFEU] they provided that:

"The provisions of the Chapter relating to rules on competition shall apply to
production of and trade in agricultural products only to the extent determined by the
Council within the framework of [Article 43(2) and (3) TFEU] and [Article 43 (4)
TFEU] and in accordance with the procedure laid down therein, account being taken
of the objectives set out in Article 39 [TFEU]".

61 Recogmtion is thus given to both the poonty of the agncultural policy over the
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objectives of the Treaty in the field of competition and the power of the Council to
decide to what extent the competition rules are to be applied in the agncultural
sector.

In those circumstances the complaint of an mnfringement of the principle of
undistorted competition cannot be upheld.

The arguments in suppert of this complamt relating to the damage caused to
mmpotters of third-country bananas will be examined below in the context of the
analysis of the plea in law alleging breach of fundamental rights and general principles

of law.

Breach of fundamental rights and general principles of law

The Federal Republic of Germany argues that the subdivision of the tarft quota
constitutes unjustified discrimination against traders in third-country bananas. The
loss of market shares suffered by those operators constitutes an infringement of their
right to property, their freedom to pursue their trade or business and their acquired
rights. The mtroduction of the tanft quota 1s contrary to the pronaple of
proportionality, both as regards the formula for allocating the quota and the
prohibitive rate for imports over and above the quota, given that a systern of direct
aid to preducers would have sufficed to ensure the disposal of [Union] and ACP

production.

65 With respect to the complamt of breach of the pomciple of non-discrmination, the

applicant argues that the subdivision of the tantt quota in favour of importers of
[Union] and/or traditional ACP bananas is in fact tantarmount to a transfer to them of
a 30% market share by an act of the public authornties. [t argues that that subdivision
to the detriment of the class of operators trading in third-country bananas, without
any justification, constitutes discrimination contrary to the Treaty.



66

67

68

69

70

71

The Court notes that under the second subparagraph of [Article 40{2) TFEU] the
common organization of agricultural markets to be established within the framework
of the comumon agricultural pelicy must 'exclude any discrimination between
producers or consumers within the [Union]'".

It 15 settled law that the prohibition of discrimination laid down in that provision is
only a specilic expressicn of the general prinaple of equality which is one of the
fundamental prnaples of [Union] law (see Case C-177/90 Kihn v
L andwirtschafiskammer Weser-Ems [1992] ECR 1-35, paragraph 18, and Case C-98/91
Herbrink v Minister van Landboun, Natunrbeheer en Visserij [1994] ECR 1-223, paragraph
27) and which requires that comparable situations are not treated mn a different
manner unless the difference in treatrment 1s objectively justified (see Joined Cases
201/85 and 202/85 Kiensch and Others v Secretaire d'Etat [1986] ECR 3477, paragraph 9,
and Wuidart and Others, ated above, paragraph 13).

The common orgamzation of the market for the banana sector covers econotmc
operators who are neither producers nor consumers. However, because of the general
nature of the prnciple of non-discrimination, the prelubition of discrimuination also
applies to other categories of economic operators who are subject to a commeoen
otganization of a market.

To find whether there 1s discrimination, the contested regulation must therefore be
examined to see whether 1t treats comparable situations differently.

It 15 clear that before the Regulation was adopted, the banana sector at [Union| level
was charactenized by the coexistence of open national markets, which were themselves
moreover governed by different regimes, and protected national markets. The legal
regimes governing imports of bananas in the various Member States were largely the
same as those existing in those States before the [Umion| was created or before they
acceded to 1t

On the open national markets economic operators were able to obtain supplies of
third-country bananas without quantitative restrictions. On the German market
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tmporters were even exempt from customs duties within a queta which was adjusted
regularly on the basis of the Banana Protocol. On the protected national markets, by
contrast, economic operators marketing [Union| and traditional ACP bananas were
ensured the possibility of disposing of their products without being exposed to
competition from suppliers of more competiive third-country bananas. For the
reasons set out in paragraph 5 above, the selling prce of [Union| and ACP bananas
was in fact appreciably higher than that of third-country bananas.

It 15 therefore clear that before the Regulation was adopted the situations of the
categories of economic operators among whom the tarift quota was subdivided were

not cormnparable.

It 15 true that since the Regulation came into force those categories of econcmuc
operators have been affected differently by the measures adopted. Operators
traditionally essentially supplied by third-country bananas now find their import
possibilities restricted, whereas those formerly obliged to martket essentially [Union]
and ACP bananas may now impott specified quantities of third-country bananas.

However, such a difference in treatrment appears to be inherent in the objective of
mntegrating previously compartmentalized markets, bearing in mmd the different
sttuations of the vanous categories of economic operators before the establishment
of the commen orgamzation of the market. The Regulation is intended te ensure the
disposal of [Union| production and traditional ACP producticn, which entails the

stoking of a balance between the tweo categories of economic operators in question.

Consequently, the comnplaint of breach of the prnciple of non-discrimination must
be rejected as unfounded.

The lawfulness of the measures taken as regards the various categories of economuc
operators must therefore be examined with respect to the applicant's other

complaints.
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With reference to infringement of the right to property, the applicant submits that by
deptiving operators who traditionally marketed third-country bananas of market shares
for a long period of time, the Regulation breached those operators' right to property

and infringed their freedom to pursue their trade or business.

Both the right to property and the freedom to pursue a trade or business form part of
the general panciples of [Union| law. However, those prnciples are not absolute, but
must be viewed i relation to their social function. Censequently, the exercise of the
right to property and the freedom to pursue a trade or profession may be restricted,
particularly in the context of a common organization of a market, provided that those
restrictions in fact correspond to objectives of general interest pursued by the [Union]
and do not constitute a disproportionate and intolerable interference, impairing the
very substance of the rights guaranteed (Case 265/87 Schrader v Hamptzollamt Gronall
[1989] ECR 2237, paragraph 15, Case 5/88 Wachanf [1989] ECR 2609, paragraph 18,
and Kiibn, ated above, paragraph 16).

79 The night to property of traders in third-country bananas is not called inte question by

80

the mntroduction of the [Union| quota and the rules for its subdivision. No econornic
operator can claim a right to property in a market share which he held at a time before
the establishment of a cormmeoen organization of a market, since such a market share
constitutes only a momentary economic positon exposed to the msks of changing
circums tances.

Nor can a n econornic operator claun an acquired right or even a legitimate expectation
that an existing situation which 1s capable of being altered by decisions taken by the
[Uruon| mstitutions within the limits of their discretionary power will be mamntamed

(Case 52/81 Faust v Commission [1982] ECR 3745, paragraph 27), especially if the

existing situation 1s contrary to the rules of the common market.

81 With reference to the alleged mnfringement of the freedom to pursue a trade or

business, 1t must be stated that the mtroduction of the tanff quota and the machinery
for subdividing it does indeed alter the competitive position of economic operators
on the German market in particular, who were previously the only ones able to
tmport third-country bananas free of any tarift restriction, within a quota which was
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adjusted annually to the needs of the martket. It must stll be exarmined whether the
restrictions mntroduced by the Regulation correspond to objectives of general [Union)|
mnterest and do not impair the very substance of that right.

The restriction of the right to import third-country bananas imposed on the
economic operators on the German market 1s mnherent in the establishment of a
comimon organization of the market designed to ensure that the objectives of Article
39 of [TFEU] are safeguarded and that the [Union]'s international obligations under
the Lome Cenvention are complied with. The abolition of the differing national
systerns, in particular the exceptional arrangements still enjoyed by operators on the
German market and the protective regimes enjoyed by those trading in [Union| and
traditional ACP bananas on other markets, made 1t necessary to limit the volume of
imports of third-country bananas into the [Union]. A common erganization of the
market had te be implernented while [Union] and ACP bananas were not displaced
from the entire commeon market following the disappearance of the protective
bartiers enabling them to be disposed of with protection from competition from
third-country bananas.

The diffening situations of banana traders in the various Member States made it
necessary, i view of the objective of integrating the various national markets, to
establish machinery for dividing the tanff quota among the different categenes of
traders concerned. That machinery is intended both to encourage operaters dealing in
[Uruen| and traditional ACP bananas te obtain supplies of third-country bananas and
to encourage importers of third-country bananas to distribute [Union| and ACP
bananas. It should also in the long term allow economuc operators who have
traditionally marketed thurd-country bananas to participate, at the level of the overall
[Uruon| quota, in the two sub-quotas introduced.

With respect in particular to the applicant’s criticism that the application of the
Regulation has given rise to trading in import licences between traders in [Union] and
traditional ACP bananas and traditional mmporters of third-country bananas, to the
detriment of the latter, it must be noted that Article 20 of the Repulation accepts the
prnciple that licences are transferable. The practical consequence of that principle 1s
that the holder of a licence, mstead of himselt importing and selling third-country
bananas, may assign his import nights to another economic operator who himself
wishes to unport.
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The proncple of transferability, regulated m Commission Regulation (EEC) No
1442/93 of 10 June 1993 laying down detailed rules for the application of the
arrangements for importing bananas into the [Umon| (O] 1993 L 142, p. 6), adopted
after the present application was brought, 1s not peculiar to the common orgaruzation
of the market in bananas, but exists in other secters of agncultural policy, in particulac
with respect to trade relations with non-member countres.

Moteover, the transfer of import licences 1s an option which the Regulation allows
the varous categones of econemic operators to exerase accerding to  their
commercial interests. The financial advantage which such a transfer may in some
cases give traders in [Union| and traditional ACP bananas 1s a necessary consequence
of the principle of transferability of licences and must be assessed in the more general
framework of all the measures adopted by the Council to ensure the disposal of
[Uruon] and traditional ACP products. In that context it must be regarded as a means
mntended to contrbute to the competitiveness of operators marketing [Union| and
ACP bananas and to facilitate the integration of the Member States’ markets.

Accordingly, the restriction imposed by the Regulation on the freedom of traditional
traders in third-country bananas to pursue their trade or business correspends to
objectives of general [Union| interest and does not unpair the very substance of that

oght.

The applicant also argues that the arrangements for trade with third countries are in
breach of the principle of proportionality, i that the cbjectives of supporting ACP
producers and guaranteeing the mcome of [Union| producers could have been
achieved by measures having less effect on competition and on the mnterests of
certain categeries of economic operators,

It should be pointed out in this respect that in matters concerning the commen
agricultural policy the [Unien] legislature has a broad discretion which corresponds to
the political respensibilities given to it by Articles 40 and 43 of [TFEU].
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affected only if the measure 1s manifestly inappropriate having regard to the ebjective
which the competent nstitution 1s seeking to pursue. More speatifically, where the
[Uruen| legislature is obliged, in connection with the adeption of rules, to assess their
future effects, which cannot be accurately foreseen, its assessment is open to cnticism
only 1f it appears manifestly incorrect in the light of the information available to it at
the time of the adoption of the rules in question (Waidar, cited above, paragraph 14,
and Case C-331/88 Fedesa and Others [1990] ECR [-4023, paragraph 14).

The Court's review must be limited in that way in particular if, in establishing a
comrmon organization of the market, the Council has to reconcile divergent interests
and thus select options within the context of the policy choices which are its own
responsibility.

In the present case, it became apparent from the oral argument presented to the Court
that the Council fufer afia had to reconcile the contlicting interests of some Member
States wluch produce bananas and were concerned that their agricultural population
living i economuically less-favoured regions should be able to dispose of produce of
vital importance for them and thus aveid social problems and of other Member States
which do not produce bananas and were primarily concemed to ensure that their
consumers wete supplied with bananas on the best price terms and had unlimited
access to third-country production.

The Federal Republic of Germany submuts that less onerous measures, namely a more
extensive system of aid for [Urion| and ACP producers coupled with a system of
levies on imports of third-country bananas serving to finance that system of aids,
would have made it possible to achieve the objective pursued.

While other means for achieving the desired result were indeed conceivable, the Court
cannot substitute its assessment for that of the Counal as to the appropriateness or
otherwise of the measures adopted by the [Union| legislature if those measures have
not been proved to be mamfestly inapproprate for aclueving the objective pursued.
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The applicant has not shown that the Counal adopted measures which were
manifestly inappropriate or that 1t carried out a manifestly erroneous assessment of
the information available to 1t at the time when the Regulation was adopted.

Moreover, the system of trade with third countries, in particular the introduction of a
tarift quota and machmery for subdividing 1t, 1s but one of the mstruments provided
for by the Regulation, alongside the introduction of common quality and marketing
standards and rules on assistance, to ensure in particular that [Union] production can

be disposed of.

Nor 1s it clear that the alternative measures suggested by the applicant are suitable for
achieving the objective of the integration of markets, which i1s the basis of any
common organization of a market.

It follows that the complamnts of breach of the nght to property, disregard of
acquited rights, infringement of the freedom to pursue a trade or busmess and failure
to comply with the principle of proportionality must hkewise be rejected as
unfounded.

For all those reasons the plea in law alleging breach of substantive rules of [Union]
law must be rejected.

Infringement of Article 168 of the Lome Convention

The Federal Republic of Germmany submits that Article 165(1) of the Lome
Convention exempts wnports of ACP products from all customs duties, and that the
Council cannot rely on Article 168{2)(a) to apply different treatment to traditional
and non-traditional imports of ACP bananas.
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It suffices to note that with respect to the establishment of a tanfl quota, the unport of
bananas from ACP States falls under Article 168{2)(a)(1i) of the Lome Convention,
quoted i paragraph 10 above. In accordance with Protocol 5, the [Union] 1s obliged to
permut the access, free of customs duty, only of the quantities of bananas actually
imported "at zero duty' in the best year before 1991 from each ACP State which is a
traditional supplier. Moreover, Annexes LXXIV and LXXV relating to that Protocel
confirm that the [Union]'s enly obligation is to maintain the advantages, with respect to
access of ACP bananas to the [Union] market, which the ACP States had before the
Lome Convention.

In those circumstances the plea in law alleging a breach of Article 168 of the Lome
Convention must be rejected.

Infringement of GATT rules

The Federal Republic of Germany subrmits that comphance with GATT rules 15 a
condition of the lawtulness of [Union| acts, regardless of any question as to the direct

effect of GATT, and that the Regulation infringes certain basic provisions of GATT.

The Councail, supported in particular by the Commussion, argues that mn view of its
particular nature, GATT cannot be relied on to challenge the lawfulness of a [Urnion]
act, except in the special case where the [Unuon| provisions were adopted to implement
obligations entered into within the framework of GATT.

In deciding whether the applicant can rely on certamn provisions of GATT to challenge
the lawfulness of the Regulation, it should be noted that the Court has held that the
provisions of GATT have the effect of binding the [Unien|. However, it has also held
that in assessing the scope of GATT in the [Union] legal systern, the spint, the general
scherne and the terms of GATT rmust be considered.

It 15 settled law that GATT, wluch according to 1ts preamble 1s based on the prnciple
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of negotiations undertaken on the basis of 'reciprocal and mutually advantageous
arrangements’, is charactenized by the preat flexibility of its provisions, in particular
those conferring the possibility of derogation, the measures to be taken when
contronted with exceptional difficulties and the settlement of conflicts between the
contracting parties.

The Court has recognized that those measures include, for the settlement of conflicts,
depending on the case, written recommendations or proposals which are to be 'given
sympathetic consideration, nvestigations possibly followed by recommendations,
consultations between or decisions of the cowdrating parties, including that of
authorizing certain contracting parties to suspend the application to any others of any
obligations or concessions under GA'TT and, finally, in the event of such suspension,
the power of the party concerned to withdraw from that agreement.

108 It has noted that where, by reason of an obligation assumed under GATT or of a

concession relating to a preference, some producers sulfer or are threatened with
serious damage, Article XIX gives a contracting party power unilaterally to suspend
the cbligation and to withdraw or modify the concession, either after consulting the
contracting parties jointly and failing agreement between the contracting parties
concerned, or ever, if the matter 1s urgent and on a temporary basis, without poor
consultation (see Joined Cases 21 to 24/72 Infernational Fruit Company v Produktschap
voor Groenten en Fruit [1972] ECR 1219, paragraphs 21, 25 and 26; Case 9/73 Schliter v
Hauptzollamt 1 orrach [1973] ECR 1135, paragraph 29; Case 266/81 ST OT v Ministero
delle Finanze [1983] ECR 731, paragraph 28; and Joined Cases 267 to 269/91
Amministrasione delle Finanze dello Stato v SPI and SAM / [1983] ECR 801, paragraph
23).

109 Those features of GATT, from which the Court concluded that an individual within

the [Umion| cannot inveoke it in a court to challenge the lawfulness of a [Union]| act,
also preclude the Court from taking provisions of GATT mto consideration to assess
the lawfulness of a regulation in an action brought by a Member State under [the first
and second paragraphs of Article 263 TFEU].

110 The special features noted above show that the GATT rules are not uncenditional and

that an cobligation to recogruze them as rules of mnternational law which are directly



applicable m the demestic legal systerns of the contracting parties cannot be based on
the spirit, general scheme or terms of GAT'T.

111 In the absence of such an chligation followmg from GATT itself, it is only if the
[Union| mtended to mmplement a particular obligation entered into withun the
framework of GATT, or if the [Union| act expressly refers to specific provisions of
GATT, that the Court can review the lawfulness of the [Union| act in question from
the point of view of the GATT rules (see Case 70/87 Fediol v Commission [1989] ECR
1781 and Case C-69/89 Nakajima v Council [1991] ECR 1-2069).

112 Accordingly, the Federal Republic of Germany cannot mvoke the provisions of
GATT to challenge the lawfulness of certain provisions of the Regulation.

Infringement of the Banana Protocol

113 The Federal Republic of Germany subrmuts that the Banana Protocol 15 an integral
part of the Treaty and that any amendment of that pretocol should have been done
i accordance with the conditions under [Article 48 TEU|. The derogation, in
paragraph 4 of the Banana Protocol, from the rule of unanimity relates only to the
possibility of amending an annual quota and does not permut the abolition of the
Protocol as such.

114 It must be acknowledged that the Banana Protocel 1s indeed an integral part of the
Treaty since 1t is annexed to the Implementing Convention on the Association of the
Ovwerseas Countries and Territories with the [Union|, even though that convention

expired on 31 December 1962.

115 However, the Banana Protocol was adopted as a transitional measure pending
standardization of the conditions for importing bananas -into the common market.
Its transitional nature 1s clearly demonstrated by the reference te successive stages in
the establishment of the common market, each of which entails a reduction of the
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queta cormnpared with unports in the base year 1956,

As part of that system the third subparagraph of paragraph 4 of the Ba nana Protocol
provides that, on a proposal from the Commussion, the Counal acting by a qualified
majority may abolish or amend that quota, with no reservations as to the temporal
extent of a decision to abolish it.

Moteover, to accept the applicant's point of view would effectively make it impossible
to set up a cormmen organization of the martket in bananas under the conditions set
out in [Article 43(2) and (3) TFEU]. The Banana Protecel cannot have the effect of

derogating from a basic provision of the Treaty.

Consequently, the plea in law alleging an infringement of the Banana Protocol must
be rejected.

119 Since none of the pleas in law m suppott of the claim for annulment can be upheld,

120

the application of the Federal Republic of Germany must be dismmissed in its entirety.

Costs

Under Article 69(2) of the Rules of Procedure, the unsuccesstul party 1s to be ordered
to pay the costs, if they have been applied for in the successful party's pleadings. Since
the Federal Republic of Germany has been unsuccessful, it must be ordered to pay
the costs, including those of the proceedings for mnterim relief.

In accordance with Article 69(4) of the Rules of Procedure, the Member States and the

Commuission, which have intervened in the case, must be ordered to bear their own costs.



On those grounds,

THE COURT

hereby:

1. Dismisses the application;

2. Orders the applicant to pay the costs, including those of the proceedings for

interim rehief}

3. Orders the interveners to bear their own costs.

Due Mancim
Diez de Velasco Edward
Joliet Schockweiler
lelesias Grevisse Zuleeg Kapteyn

Delivered in open court m Luxembourg on 5 October 1994,

R. Grass

Registrar

Moitinho de Almeida

Kakouris
Rodoguez
Murray
O. Due
President
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