In Case 22/70

COMMISSION OF THE EUROPEAN [UNION)], represented by Gerard
Olivier, Assistant Director-General of its Legal Department, acting as Agent,
with an address for service in Luxembourg at the office of its Legal Adviser,

Emile Reuter, 4 boulevard Royal,
apphcant,
v

COUNCIL OF THE EUROPEAN [UNION], represented by Ernst Wohlfart,
Legal Adwiser to the Council and Director-General of its General-Secretariat,
acting as Agent, assisted by Jean-Pierre Puissochet, Director of the General
Secretariat of the Coundil, with an address for service in Luxembourg at the
office of [.N. Van den Houten, Director of the Legal Department of the
European Investment Bank, 2 place de Metz,

defendant,

Application for the annulment of the proceedings of the Counal of 20 March
1970, relating to the negotiation and conclusion by the Member States of the
[EU] of the Eurcpean Agreement concerning the wotk of crews of velucles
engaged in international road transpott,

THE COURT

composed oft R Lecourt, Presdent, A. M. Donner and A. Trabuech,
Presidents of Chambers, R. Momnaco, |. Mertens de Wilmars, P. Pescatore
(Rapporteur) and H. Kutscher, Judges,

Advocate-General: A. Dutheillet de Larnothe
Regstrar: A. Van Houtte



gives the following

JUDGMENT

Grounds of judgment

1 By an application lodged on 19 May 1970 the Commission of the
Furopean [Union] has requested the annulment of the Council's
proceedmgs of 20 March 1970 regarding the negotiation and condusion by
the Member States of the [Umon]|, under the auspices of the United
Nations Econormic Cormrmussion for Eurepe, of the Eurcpean Agreement
conceming the work of crews of vehicles engaged in international road

transport (AETR).

2 As a prelinmary objection, the Council has subrutted that the application
1s madrmussible on the ground that the proceedings in question are not an
act the legality of which is open to review under [the first and second
paragraphs of Article 263 TFEU].

3  To deade this point, 1t 1s first necessary to determine which authority was,
at the relevant date, empowered to negotiate and conclude the AETR.

4 The legal effect of the proceedings differs according to whether they are
regarded as constituting the exercise of powers cenferred on the [Union],
or as acknowledging a coordmation by the Member States of the exerase
of powers which remained vested in them.

5 To decide on the objection of madmussibility, therefore, it 1s necessary to
determine first of all whether, at the date of the proceedings in question,
power to negotiate and conclude the AETR was vested in the [Urnion] orin
the Member States.

1-The mutial question
6 The Comrmission takes the view that [Article 91 TFEU], which conferred on

the [Union| powers detined in wide terms with a view to implementing the
common transport policy, must apply to external relations just as much as to



domestic measures in the sphere envisaged.

7 It believes that the full effect of this provision would be jeopardized if the
powers which it confers, particulacly that of laying down'any appropriate
provisions', within the meaning of subparagraph (1) (c) of the article cited,

did not extend to the conclusion of agreements with third countries.

8 Evenif, it 1s argued, thus power did not onginally embrace the whole sphere

of transport, it would tend to become general and exclusive as and where the
common policy in this field came to be unplemented.

9 The Coundil, on the other hand, contends that since the [Umion| only has
such powers as have been conferred onit, authority to enter mto agreements
with third countres cannot be assurned in the absence of an express
provisionin the Treaty.

10 Mote particulatly, [Article 91 TFEU] relates only to measures mternal to the
[Union|, and cannot be interpreted as authonzing the condusion of
mnternational agreements.

11 Even if it were otherwise, such authonty could not be general and exclusive,
but at the most concurrent with that of the Member States.

12 In the absence of specitic provisions of the Treaty relating to the negotiation
and conclusion of internaticnal agreements m the sphere of transport policy
a category mto which, essentially, the AETR falls-one must tum to the

general systemn of [Umon| law in the sphere of relations with third countries.

13 [Artide 47 TEU] provides that “The [Union] shall have legal personality'.

14 This provision, placed at the head of Part [Seven| of the Treaty, devoted to
'General and Final Provisions, means that mn its external relations the
[Uruen| enjoys the capacity to establish contractual links with third countries
over the whole tield of obijectives defined m Part One of the Treaty, which
Part [Seven| supplements.

15To determine i a particular case the [Umon]'s authonty to enter into
mternational agreements, regard must be had to the whole scheme of the
Treaty no less than to its substantive provisions.

16 Such authonty arises not only from an express conferment by the Treaty-as
1s the case with [Article 207 TFEU] and Article 114 [repealed] for tarift and
trade agreements and with [Article 217 TFEU] for asscaation agreements-
but may equally flow from other provisions of the Treaty and from measures
adopted, withm the framework of those provisions, by the [Union]
mnstitutions.



17 In particular, each time the [Union|, with a view to implementing a commeon
policy envisaged by the Treaty, adopts provisions laying down commeon
rules, whatever form these may take, the Member States ne longer have the
right, acting mdividually or even collectively, to undertake obligations with
third countries which affect those rules.

18 As and when such common rules come into being, the [Unien] aloneis i a
position to assume and carry out contractual obligations .towards third

countries affecting the whole sphere of application of the [Urnicen| legal
system.

19 With regard to the implementation of the provisions of the Treaty the
systern of internal [Union] measures may not therefore be separated from

that of external relations.

20 Under [Article 3 TEU], the adoption of a commeon policy in the sphere of
transport s speaally mentioned amongst the objectives of the [Union|.

21 Under [the second and third paragraphs of Article 4(3) TEU], the Member
States are required on the one hand to take all approprate measures to
ensure fulfilment of the obligations arising out of the Treaty or resultng
from action taken by the mstitutions and, on the other, hand, to abstain
from any measure which might jeopardize the attainment of the objectives
of the Treaty.

221If these two provisions are read in comjunction, it follows that to the extent
to which [Union| rules are promulgated for the attainment of the objectives

of the Treaty, the Member States cannot, outside the framework of the
[Urnion| mstitutions, assume obligations which might affect those rules or

alter their scope.

23 According to [Article 90 TFEU], the objectives of the Treaty in matters of

transport are to be pursued within the framework of a common policy.

24 With this n view, [Artde 91(1) TFEU] directs the Councl to lay down

common rules and, i addition, 'any other appropriate provisions'.

25 By the terms of subparagraph (a) of the same provision, these common
rules are applicable 'to mtemational transport to or from the terntory of a
Member State or passing across the territory of one or more Member States'.



26 This provision 1s equally concerned with transport from or to third
countries, as regards that part of the journey which takes place on [Union|
territory.

271t thus assumes that the powers of the [Unien| extend to relationships
arising from mternational law, and hence invelve the need m the sphere in
question for agreements with the third countries concerned.

28 Although it 1s true that [Articles 90 and 91 TFEU] do not expressly confer
on the [Union] authority to enter into international agreernents, nevertheless
the bringing into force, on 25 March 1969, of Regulation No 543/69 of the
Counal on the harmoruzation of certam social legislation relating to road
transport (O] L 77, p. 49) necessarily vested in the [Union| power to enter
mto any agreements with thrd countries relating to the subject-rnatter

governed by that regulation.

29 This grant of power i1s moreover expressly recognized by Article 3 of the
said regulation which prescribes that "The [Umon] shall enter into any
negotiations with third countoes which may prove necessary for the purpose
of implementing this regulation'.

30 Since the subject-matter of the AETR falls within the scope of Regulation
No 543/69, the [Union] has been empowered to negotiate and conclude the
agreement in question since the entry into force of the said regulation.

31 These [Umon| powers exclude the possibility of concurrent powers on the
part of Member States, since any steps taken outside the framework of the
[Urion| mstitutions would be incompatible with the unity of the Commeon
Market and the uniform application of [Umnion| law.

32This 15 the legal position in the light of which the question of admussibility
has to be resolved.

2 — Admissibility of the application

33 The admissibility of the application is disputed by the Counal on various
grounds, based on the nature of the proceedings m question, and to a lesser
extent on the Commission's alleged lack of interest in the matter, its previous
attitude, and the fact that the application 1s cut of time.

a) Subnission relating to the nature of the proceedings of 20 March 1970

34 The Counal considers that the proceedings of 20 March 1970 do not



constitute an act, within the meaning of the first sentence of [the first and
second paragraphs of Article 263 TFEU], the legality of which is open to

LeVIEW .

35 Neather by their form nor by their subject-matter or content, it 1s argued,

were these proceedings a regulation, a decision or a directive within the
meaning of [Article 288 TFEU].

36 They were really nothing more than a coordmation of policies amongst
Member States within the framework of the Counail, and as such created no
rights, imposed no obligations and did not modify any legal position.

37 This 15 sad to be the case more particularly because in the event of a dispute
between the institutions admissibility has to be appraised with particular
[IgOUL.

38 Under [Article 263 TTFEU], the Court has a duty to review the lepality 'of

acts of the Council other than recommendations or opirions'.

39 Since the only matters excluded from the scope of the action for annulment
open to the Member States and the mstitutions are 'reconumendations or
opinions-which by the final paragraph of [Artide 288 TFEU] are dedlared o
have no binding force-[Article 263 TFEU] treats as acts open to review by
the Court all measures adopted by the mstitutions which are mtended to
have legal force.

40 The cbijective of this review 15 to ensure, as required by [the second sentence
of Article 19(1) TEU], observance of the law in the mnterpretation and
application of the Treaty.

41 It would be inconsistent with this objective to interpret the conditions under
which the action 1s admissible so restrctively as to limit the availabdity of
this procedure merely to the categenes of measures referred to by [Article

288 TFEU].

42 An action for annulment must therefore be available in the case of all
measures adopted by the institutions, whatever their nature or form, which

are mtended to have legal effects.

43 The nature of the proceedings 1 question has to be determined in the light
of the foregoing,

44ln the course of the meeting on 20 March 1970, the Council, after an
exchange of views between its members and the representative of the
Comumussion, reached a number of 'condusions' on the attitude to be taken



by the Governments of the Member States in the decisive negotiations on
the AETR.

45 These proceedings were concerned partly with the cbjective of the
negotiations and partly with negotiating procedure.

46 As regards the objective to be pursued, the Council settled on a negotiating
position atmed at having the AETR adapted to the prowisions of the
[Urnion| systern, apart from the concession of certain derogations from that

systern which would have to be accepted by the [Union]|.
47 Having regard to the objective thus established, the Councid mvited the

Comrmussien to put forward, at the appropuoate tme and m accordance with
the provisions of [Article 91 TFEU], the necessary proposals with a view to
amending Regulation No 543/69.

48 As regards negotiating, the Coundl deaded, in accordance with the course
of action decided upon at its previous meetings, that the negotiations should
be carged on and concluded by the six Member States, which would
become contracting parties to the AETR.

49 Throughcout the negotiations and at the conclusion of the agreement, the
States would act in common and would censtantly cocrdinate their
pesitions according to the usual procedure m close assocation with the
[Ummon| mstitutions, the delegation of the Member State currently
occupying the Presidency of the Council acting as spokestan.

50 It does not appear from the minutes that the Commission raised any
objections to the definition by the Counal of the objective of the
negotiations.

51 On the other hand, it did lodge an express reservation regarding the
negotiating procedure, dedlaring that it considered that the position adopted
by the Counal was not n accordance with the Treaty, and more particulady
with [Article 218(1) to (9), (11) and 216(2)].

521t follows from the foregomg that the Counal's proceedings dealt with a
matter falling within the power of the [Umon], and that the Member States

could not therefore act outside the framework of tthe common mnstitutions.

5351t thus seemns that m so far as they concemed the objective of the
negotiations as detined by the Counal, the proceedings of 20 March 1970
could not have been simply the expression or the recogmtion of a
veluntary coordination, but were designed to lay dewn a course of actien
bmnding on both the institutions and the Member States, and destined
ultimately to be reflected in the tenor of the regulation.



541In the part of its concusions relating to the negotiating procedure, the
Counal adopted provisions which were capable of derogating m certain
circumstances from the procedure laid down by the Treaty regarding
negotiations with third countries and the conclusion of agreements.

55 Hence, the proceedings of 20 March 1970 had definite legal effects both on
relations between the [Unien] and the Member States and on the
relationshup between mstitutions.

(b) Alternative subnzissions on admissibility

56 The Councd contends that analysis of the consequences which an
annulment of the proceedings on 20 March 1970 might mnvolve contirms
that the latter were devoid of all legal effect.

57 Such an annulment would cancel the recogmtion of the coordination
between Member States, but would not affect either the reality of that
coordination or the subsequent action of those States m the negotiation of

the AETR.

58 The Council claims that the Commission's action therefore cannot achieve
its aumn, and 1s thus devoid of purpose.

59 Under [Article 264 TFEU], 'If the action 1s well founded the Court of
Justice shall declare the act concerned to be void'.

G0 If that were done, the Council's proceedings would have to be deemed
nonexistent in so far as they had been annulled by the Court; the parties to
the dispute would then be restored to their onginal position, and would
have to reconsider the disputed questions so as to resolve them in
accordance with [Union| law.

611t 1s thus mcontestable that the Comimussion has an interest in pursuing its
action.

62Next, the Councl considers that the Commission is disqualified from
pursumng such an action because the Commussion itself 15 responsible for
the situation in question through havmng failed to take, at the proper tune,
the steps necessary to allow [Umnion| powers to be exercised, by submitting
suitable proposals to the Council.

63 However, since the questions put before the Court by the Commission are
concerned with the institutional structure of the [Union|, the admissibility
of the application cannot depend on prior omussions or errors on the part

of the applicant.



64 Moreover, an evaluation of the objections raised by the Counci can only be
undertaken as part of the examination of the substance of the dispute.

65 Finally, the Councl objects that the application is cut of tune, on the
ground that the proceedings of 20 March 1970 did nothing more than re-

state principles laid down at previous meetings of the Counal, of which the
last one took place on 17 and 18 March 1969.

66 The proceedings of 20 March 1970, however, cannot be regarded as simply
a confirmation of previous discussions, since Regulation No 543/ 69 of 25
March 1969 brought about a decisive change in the allocation of powers
between the [Union| and the Member States on the subject-matter of the
negotiations.

67 For all these reasons, the application is admissible.

3 _Substance

68 Essentially, the Commussion disputes the validity of the proceedings of 20
March 1970 on the ground that they mvelved mfningements of provisions
of the Treaty, more particulady of [Articles 91, 218(1) to (9), (11) and
216(2) and the first sentence of Article 352(1) TFEU] concerning the
distribution of powers between the Council and the Commission, and

consequently the rights which it was the Comimission's duty to exercise in
the negotiations on the AETR.

(a) Subsmission relafing to infringement of [Avticles 91, 218(1) to (9), (11) and 216(2
TFEU]

69 The Commission claims that mn view of the powers vested m the [Union|
under [Article 91 TFEU], the AETR should have been negotated and
concluded by the [Umon| mn accordance with the [Union| procedure defined
by [Article 218(1) to (8) TFEU].

70 Although the Council may, by virtue of these provisions, decide in each case
whether it 1s expedient to enter mto an agreement with third countries, it does
not enjoy a discreion to deade whether to proceed through
mtergovernmental or [Union| charmels.

71 By deading to proceed through inter-governmental channels it made it
impossible for the Comunission to perform the task which the Treaty
entrusted to it in the sphere of negotiations with third countries.

72 In the absence of specific provisions in the Treaty applicable to the
negotiation and wnplementation of the agreernent under discussion, the



approprate rules must be inferred from the general tenor of those articles of
the Treaty which relate to the negotiations undertaken on the AETR.

73 The distribution of powers between the [Umon| mstitutions to negotiate and
implement the AETR must be determined with due regard both to the
provisions relating to the common transport policy and to those governing
the conclusion of agreements by the [Union].

74 By the terms of [Artidle 91(1) TFEU], 1t 15 a matter for the Counal, acting
on a proposal from the Commission and after consulting the Economic and
Soaal Committee and the Assernbly, to lay down the appropunate provisions,
whether by regulation or otherwise, for the purpose of implementing the
common transport po]icy.

75 According to [Article 218(1) to (8) TFEU], where agreements have to be
concluded with one or more third countries or an international organization,
such agreements are to be negotiated by the Commuission and concluded by
the Council, subject to any more extensive powers which may have been
vested mn the Comirussior.

76 As a sub sidiary point, since the negotiations took place under the auspices
of the Umted Nations Fconomic Commission for Furcpe, the first
paragraph of Article 116 [repealed] has also te be taken into account. By the
terrms of that paragraph, from the end of the transitional penod onwards,
Member States shall 'proceed within the framework of mternational
organizations of an economic character only by commeon action, the
implementaten of such common action being within the powers of the
Council, basing its decisions on proposals subrmitted by the Comrussion,

77 1If these various provisions are read m cenjuncton, it 1s clear that wherever a
matter forms the subject of a commeon policy, the Member States are bound
in every case to act jointly in defence of the interests of the [Union].

78 This requirernent of joint action was in fact respected by the proceedings of
20 March 1970, which cannot give mise to any coticisin m this respect.

79 Moreover, it follow s from these provisions taken as a whole, and particularly
from [Article 218(1) to (8) TFEU], that the right to conclude the agreement

was vested 1 the Council.

80 The Cormmussion for its part was required to act in twe ways, first by
exercising its right to make proposals, which amses from [Article 91(1)
TFEU] and the first paragraph of Article 116 [repealed], and, secondly, in its
capacity as negotiator by the terms of [Article 218(1) to (7) TFEU].



81 However, this distrbution of powers between mstitutions would only have
been required where negotiations were undertaken at a trme when the
vesting of powers i1 the [Umon| had taken effect, either by wvirtue of the
Treaty itsell or by virtue of measures taken by the mnstitutions.

82 In this connexion it must be borne in mind that an earlier version of the
AETR had been drawn up in 1962, at a period when, because the common

transport policy was net yet sufficently developed, power to conclude this
agreement was vested in the Member States.

83 The stage of negotiations of which the proceedings in question formed part
was not aimed at working out a new agreernent, but simply at introducing
mnto the version drawn up m 1962 such modifications as were necessary to
enable all the contracting parties to ratify it.

84 The negotiations on the AETR are thus characterized by the fact that their
origin and a considerable part of the wotk carried out under the auspices of
the Economic Comimission for Europe took place before powers were

conferred on the [Union] as a result of Regulation No 543/69.

85 It appears .therefore that on 20 March 1970 the Council acted in a situation

where it no longer enjoyed complete freedom of action i its relations with
the third countnies taking part m the same negotiations.

86 At that stage of the negotiations, to have suggested to the third countries
concerned that there was now a new distnbution of powers within the
[Urmon| might well have jeopardized the successtul outcome of the
negotiations, as was indeed recogmzed by the Comrmission's representative
in the course of the Counal's deliberations.

87 In such a situation it was for the two institutions whose powers were
direcly concerned, namely, the Councl and the Commission, to reach
agreement, 1 accordance with Article 15 of the Treaty of April 1965
establishing a Single Counal and a Single Comrmussion of the European
[Urnion|, on the appropoate metheds of coeperation with a view to ensuring
most effectively the defence of the interests of the [Union).

881t 1s clear from the minutes of the meeting of 20 March 1970 that the
Commussion made no formal use of the night to submit proposals open to it

under [Article 91 TFEU] and Article 116 [repealed].

89 Nor did it demand the simple application of [Article 218(1) to (8) TFEU] in
regard to its oght of negotiation.

90 It may therefore be accepted that, m carrying on the negotiations and
concluding the agreement simultaneously in the manner decided on by the



Counci, the Member States acted, and continue to act, in the interest and on
behalf of the [Union| in accordance with their obligations under [the second
and third paragraphs of Article 4(3) TEU].

91 Hence, in deciding in these circumstances on joint action by the Member
States, the Councdil has not failed in its obligations arising from [Articles 91
and 218 TFEU].

92 For these reasons, the submission must be rejected.

{b) Other subsmissions put forward by the Commission ([the first sentence of Article
352(1) TEEU]; failre fo state reasons)

93 As a subsidiary matter, the Commission cauns that n view of the
requiremnents in connexion with the wnplementaton of the common
transport policy, the Council, if it failed to base its action on [Article 91
TFEU], cught at least to have madeuse of the powers conferred on it by [the
first sentence of Article 352(1) TFEU].

94 For its part, the Council takes the view that, since the means of joint action
by Member States was available, there was no need to resort to this
provision; morecver, .the Commission never took the wutiative in
submitting a proposal to that effect, as is required by the provision in
question.

95 Although [the first sentence of Article 352(1) TFEU] empowers the
Council to take any "appropriate measures’ equally in the sphere of external
relations, it does not create an obligation, but confers on the Councd an
option, falure to exercise which cannot affect the validity of proceedings.

96 This submmission must therefore be rejected.

97 The Commussion also claims that the contested proceedings did not indicate
the legal grounds onwhich they were based and provided ne statement of
reasorns.

98 These tequirements are imposed by [Artide 296 TFEU] in relation to
regulations, directives and dedisions, and cannot be extended to measures of a
spectal nature such as the proceedings of 20 March 1970.

99 The Comumission's participation in the actual work of the Council afforded it
all the legal safeguards which [Article 296 TFEU] was designed to ensure for

third parties affected by the measures mentioned therem.



100 The application must therefore be dismissed.
4 — Costs

101  Under the terms of Article 69 (2) of the Rules of Procedure the
unsuccesst ul party shall be ordered to pay the costs if they have been asked

for in the successful party's pleading.
102 In the present case neither party has asked for costs.

103 The parties should therefore bear their own costs.

On those grounds,

Upon reading the pleadings;

Uponhearng the report of the Judge-Rapporteur;

Upon hearng the parties;

Upon hearmg the opimon of the Advocate-General;

Having regard to the Treaty [on the Functioning of the European Union|
especially [Article 3, the second and third paragraphs of Article 4(3), 19(1)
and 47 TEU], [Articles 5, 90, 91, 207, 263, 264, 288, 296, 216(2), 218(1) to
(@), (11), the first sentence of Article 352(1) and 217 TFEU], Artides 111
[repealed], 114 [repealed], 116 [repealed] together with Article 15 of the
Treaty of 8 April 1965 establishing a Single Counal and a Single Comimnission
of the European [Union;

Having regard to the Rules of Procedure of the Court of Justice of the

European [Umon],

THE COURT

hereby :

1. Dismisses the application;

2. Orders the parties to bear their own costs.
Lecourt Donner Trabuccht

Monaco Mertens de Wilmars Pescatore Kutscher



Delivered in open court in Luxembourg on 31 March 1971.

A. Van Houtte R. Lecourt
Regustrar President
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