JUDGMENT OF THE COURT (Fourth Chamber)

22 October 2009

(Transport policy — Regulation (EC) No 2027/97 — Warsaw Convention — Air carrier liability in the

event of acadents — Time-lmit for bringing an action for damages i respect of harm suffered)

In Case C-301/08,

REFERENCE for a preliminary ruling under [Artide 267 TFEU] from the Cour de cassation
(Luxemmbourg), made by deasion of 26 June 2008, received at the Court on 7 July 2008, i the
proceedings

Iréne Bogiatzi, married name Ventouras,

v

Deutscher Luftpool,

Société Luxair, société luxembourgeoise de navigation aérienne SA,

European [Union],

Grand Duchy of Luxembourg,

Foyer Assurances SA,

THE COURT {Fourth Chamber),

composed of K. Lenaerts, President of the Third Chamber, acting as President of the Fourth
Chamber, R Silva de Lapuerta, E. Juhasz, ]. Malenovsky (Rapporteur) and T. von Danwitz, Judges,

Advocate General: |. Mazak,
Registrar: N. Nanchev, Admimistrator,
having regard to the written procedure and further to the heaning on 19 March 2009,

after considering the observations submutted onbehalf of:
— Ms Bogiatzi, marrned name Ventouras, by M. Thewes, avocat,

— Soaété Luxair, société luxembourgeoise de navigation aérienne SA, by L. Schaack and C. Brault,
avocats,

— the Grand Duchy of Luxembourg, by |. Medernach, avocat,
— Foyer Assurances SA, by |. Medernach, avocat,
— the French Governmment, by G. de Bergues and ].S. Pilczer, acting as Agents,

— the Commussion of the European [Union|, by R. Vidal Puig and E. Cujo, acting as Agents,



after hearing the Opinion of the Advocate General at the siting on 25 June 2009,

aives the following

Judgment

1 This reference for a prelimiary ruling concerns the interpretation of Coundl Regulation (EC) No
2027/97 of 9 October 1997 on air carrier liability in the event of accidents (O] 1997 L 285, p. 1), in
connection with the Convention for the Umnificaton of Certamn Rules Relating to International
Carriage by Air, signed at Warsaw on 12 October 1929, as amended by the four additional
protocols signed at Montreal on 25 September 1975 (‘the Warsaw Convention’).

2 The reference was made in the course of proceedings brought by Ms Bogratzi, married name Ventouras,
against Société Luzair, société luxembourgeoise de navigaton aémenne SA (‘Luzait’), and
Deutscher Luftpool, an association under German law, conceming jomt and several hability to
compensate her for the injury she suffered as a result of an accident which occurred while boarding
a Luxair aeroplane.

Legal background

Tnternational rules

3 The European [Union| is not party o the Warsaw Convention, to which the 15 Member States of the
Furcpean Union at the matenal time had acceded.

4 The Warsaw Cenvention in its oniginal versien has been amended and supplemented on a number of
occasions, by the Hague Protocol of 28 September 1955, the Guadalajara Convention of 18
September 1961, the Guatemala Potocol of 8 March 1971, and the four additional Montreal
protocols of 25 September 1975,

5 Article 29 of the Warsaw Convention provides:

‘1. The zight to damages shall be extinguished if an action is not brought within two years,
reckoned from the date of arrival at the destmation, or from the date on which the aircraft cught
to have arrived, ot from the date on which the carnage stopped.

2. The method of calculating the penod of lrmutation shall be determined by the law of the court

seised of the case.’
[Union] legislation
6 The first five recitals in the preamble to Regulation No 2027/97 are worded as follows:

1) ... n the framewotk of the common transport policy, it 1s necessary to inprove the level of
protection of passengers mvolved in air acadents;

2) ... the rules on liability m the event of acadents are governed by the Convention for the
Unification of Certain Rules Relating to International Carriage by Air, signed at Warsaw on
12 October 1929, or that Convention as amended at The Hague on 28 September 1955 and
the Convention done at Guadalajara on 18 September 1961, whichever may be applicable
each being hereinafter referred to, as applicable, as the “Warsaw Convention™; ... the
Warsaw Convention 1s applied worldwide for the benefit of both passengers and air carriers;



(3) ... the limit set on lability by the Warsaw Convention is too low by today’s economic and
soaal standards and often leads to lengthy legal actions which damage the image of ar
transport; ... as a result Member States have vanously increased the liability limit, thereby
leadmg to different terms and conditions of carriage m the mternal aviation market;

4) ... in addition the Warsaw Convention applies only to international transpott; ... in the mternal
aviation market, the distinction between national and international transport has been
eliminated; ... it 1s therefore appropoate to have the same level and nature of habdity in
bothnational and international transport;

(&) ... afull review and revision of the Warsaw Convention 1s long overdue and would represent,
in the long term, a more uniform and applicable response, at an international level, to the
tssue of air carrier liability in the event of acadents; ... efforts to ncrease the limits of

lability imposed in the Warsaw Convention should contimue through negotiation at
multilateral level’.

7 Recital 7in the preamble to Regulation No 2027/97 states:

‘... itis appropoate to remove all monetary limits of hiability within the meaning of Article 22(1) of

the Warsaw Convention or any other legal or contractual linuts, n accordance with present trends
at international level’.

8 Article 2(1) of Regulation No 2027/97 defines the concepts of ‘air carrier’, ‘[Union] air carrier’, person

entitled to compensatiory, ‘ect’, SDR’ and “Warsaw Conventior’.

9 Article 2(2) of Regulation No 2027/97 provides:

Concepts contained in this Regulation which are not defined in paragraph 1 shall be equivalent to
those used m the Warsaw Convention.’

10 Artidle 5(1) and (3) of Regulation No 2027/97 state:

‘1. The [Umon] air carrier shall without delay, and in any event not later than 15 days after the
identity of the natural person entitled to compensation has been established, make such advance
payments as may be required to meet mmediate economic needs on a basis proportional to the

hardship suffered.

3. An advance payment shall not constitute recogrution of liabiity and may be offset aganst any
subsequent sums paid on the basis of [Union| air carrier hability, but is not returnable, except in the
cases prescribed in Article 3(3) or in circumstances where it 1s subsequently proved that the person
who received the advance payment caused, or contributed to, the damage by negligence or was not
the person entitled to compensation.’

11 Regulation No 2027/97 was amended by Regulaton (EC) No 889/2002 of the European Pardiament

and of the Counal of 13 May 2002 (O] 2002 L 140, p. 2), which is not applicable to the main
proceedings.

The dispute in the main proceedings and the questions referred fora preliminary ruling

12 On 21 December 1998, Ms Bogiata suffered a fall on the tarmac at Luxemnbourg airport while

boarding a Luxair aeroplane.



13 On 22 December 2003, she browght proceedings for damages agamnst Deutscher Luftpool — an
assoctation of aviation insurers which 1s governed by German avil law — and Luxair before the
tribunal d’arrondissement de Luxemboury (District Court, Luxembourg), relying on Regulaton No
2027/97 and the Warsaw Convention. Ms Bogiatzi’s claim, brought five vears after the events at
wssue took place, was held madmissible. The court held that the two-year imitation period provided
forin Article 29 of the Warsaw Convention for bringmg actions for damages 15 predetermmed and
may not be suspended or mterrupted.

14 The inadmissibility of the claim was confirmed on appeal. Ms Bogiatzi then appealed on a point of law

to the Cour de cassation (Court of Cassation).

15 In those circumstances, the Cour de cassation decided to stay proceedings and o refer the following
questions to the Court of Justice fora preluninary ruling:

1) Does the [Warsaw] Conventien, as amended at The Hague on 28 Septernber 1955, to which
Regulation ... No 2027/97 refers, fomn part of the rules of the [Umon] legal order which
the Court of Justice has jurisdiction to interpret under [Article 267 TFEU]?

(2) Must ... Regulation ... No 2027/97 ... in the version applicable at the time of the accident,
namely 21 December 1998, be mterpreted as meaning that, with regard to 1ssues for which
no express provision 1s made, the provisions of the Warsaw Convention, in this case Article
29, contimue to apply to a flight between Mermnber States of the [Union]|?

(3) If the answer to the first and second questions 1s in the affirmative, 15 Article 29 of the Warsaw
Convention, in conjunction with Regulation ... No 2027/97, to be interpreted as meaning
that the penied of two years lad down in that article can be suspended or mterrupted or that
the carrier or its insurer can waive that time-lmit, by an act deemed by the national court to
constitute recognition of hiability?

Consideration of the questions referred for a preliminary ruling

The first question

16 By its first question, the national court asks essentially whether the Warsaw Convention forms partof
the rules of the [Union] legal order which the Court of Justice has junisdiction to mterpret under
[Article 267 TFEU].

17 As a prelumnary pomnt, it 1s appropuate to reply to the argument put forward by Luxair that, in the
main proceedings, the Court 1s in fact required not to mterpret the Warsaw Convention but to
apply [Article 351 TFEU], under which, m the event of contlict between a [Urnon| rule and an
agreement which precedes the [FEU| Treaty, the principle of primacy does not affect the
obligations of a Member State withrespect to third countries.

18 In that connection, 1t must be recalled that, in accordance with settled case-law, the purpose of the
first paragraph of [Article 351 TFEU] 1s te make it dear, in accordance with the principles of
mternational law, that application of the Treaty 1s not to affect the duty of the Member State
concerned to respect the rights of third countries under a prior agreement and to perfomn its
obligations (see Case 812/79 Burgoa [1980] ECR 2787, paragraph 8; Case C-216/01 Budsovicky
Budpar [2003] ECR 113617, paragraphs 144 and 145; Case C-205/06 Commission v Austria [2009]
ECR [-0000, paragmph 33; and Case C-249/06 Comumission v S weden [2009] ECR 1-0000, paragraph
34).

19 However, it 1s equally settled case-law that the provisions of an agreement concluded prior to the entry
mte force of the Treaty cannot be relied on in mtra-[Umion| relations (see, m particular, Case



286/86 Deserbais [1988] ECR 4907, paragraph 18; Joined Cases C-241/91 P and C-242/91 P RTE
and ITP v Commission [1995] ECR 1-743, paragraph 84; and Case C-473/93 Commission v Latcerbonrg
[1996] ECR 1-3207, paragraph 40).

20 Therefore, [Artide 351 TFEU] does not fall to be applied.

21 In those circumstances, it is necessary to retumn to the question referred, relating to the junisdiction of
the Court to interpret the Warsaw Convention.

22 In that connection, it must be stated at the outset that, pursuant to [Artide 267 TFEU], the Court has
jurisdiction to give preliminary rulings concerning the mterpretation of the [FEU| Treaty and on
the validity and interpretation of acts of the institutions of the [Urnien).

23 Accordmng to settled case-law, an agreement concluded by the Council, in accordance with [Article
218(1) to (9), (11) and 216(2) and 217 TFEU], 15, as far as the [Union] is concerned, an act of one
of the mnstitutions of the [Umon|, within the meaning of subparagraph (b) of the first paragraph of
[Article 267 TFEU]. The provisions of such an agreement fonn an integral part of the [Union]
legal order as from its entry into force and, within the framewotk of that order, the Court has
jurisdiction to give preliminary rulings concerning the interpretation of such an agreement (Case
181/73 Haegerman [1974] ECR 449, paragraphs 4 to 6; Case 12/86 Demurel [1987] ECR 3719,
paragraph 7; Case C-321/97 Awndersson and W ikerds-Andersson [1999] ECR 1-3551, paragraph 26; and
Case C-431/05 Merck Genéricos— Produtos Farmacéuticos [2007] ECR I-7001, paragraph 31).

24 In the main proceedings, it is common ground that the [Ur]ion] 1s not a contracting party to the
Warsaw Convention. Accordingly, the Court does not, in principle, have jurisdiction to interpret
the provisions of that convention in preliminary ruling proceedings (see Case 130/73 andeweghe
and Others [1973] ECR 1329, paragraph 2, and the order in Case C-162/98 Hartmann [1998] ECR
[-7083, paragraph 9).

25 However, the Court has also held that, where and in so far as, pursuant to the Treaty, the [Union] has
assumed the powers previously exercised by the Member States in the field to which an
mternational convention apphes and, therefore, its provisions have the effect of bindmng the
[Union], the Court has junisdiction to interpret such a convention, even though it has not been
ratified by the [Union| (see, to that effect, Jomned Cases 21/72 to 24/72 International Fruit Congpony
and Others [1972] ECR 1219, paragraph 18; Case C-379/92 Pealia [1994] ECR 1-3453, paragraph 16;
and Case C-308/06 Infertanko and Others [2008] ECR [-4057, paragraph 48).

26 In the case m1 the main proceedings, it 15 common ground that all the Member States of the [Union]
were parties to the Warsaw Convention at the material time.

27 It should therefore be considered whether, in that case, the [Umon| has, pursuant to the Treaty,
assumed the powers previously exercised by the Manber States in the field to which the Warsaw
Convention applies, a convention which covers all international carniage by air of persons, baggage
and cargo.

28 At the material time, the [Urnon| had adopted, on the basis of [Article 100(2) TFEU], three regulations
1 the field to which the Warsaw Convention applies.

29 First of all, mention should be made of Council Regulation (EEC) No 295/91 of 4 February 1991
establishing commeon rules for a demed-boarding compensation system in scheduled air transport
(O] 1991 L 36, p. 5). The purpose of that regulation 1s limited however to establishing certain
comrmon minimum rules with respect to compensation from air carrers, applicable to passengers
who are denied access to an overbooked scheduled flight. Unlike that regulation, which covers only
dented boarding, the Warsaw Convention covers the lability of air carriers, meluding for tlight
delays.



30 Next, Counal Regulation (EEC) No 2407/92 of 23 July 1992 on licensing of air carriers (O] 1992 L
240, p. 1) lays down, in Article 7, an obligation for air carniers te have avil liability insurance cover
mn case of acadents causing inter ahia mjury to passengers or damage to baggage. However, unlke
the Warsaw Convention, the conditions for hability of the air carners are not governed by that

regulation.

31 Finally, Regulation No 2027/97, unlike the Warsaw Convention, covers only damage suffered as a
result of death, wounding or other bodiy injury, and not maternal damage to baggage and cargo.

32 It follows that the [Union| has not assumed all the powers previcusly exerased by the Member States
mn the field to which the Warsaw Convention applies.

33 In the absence of a full transfer of the powers previously exerased by the Member States to the
[Union]|, the latter cannot, sunply because at the matenal time all those States were parties to the
Warsaw Convention, be bound by the rules set out therein, which 1t has not itself approved (see, by
analogy, Intertanko and Others, paragraph 49).

34 In the light of the foregoing, the answer to the first question 1s that the Warsaw Convention does not
foon part of the rules of the [Union] legal order which the Court of Justice has junsdiction to
mterpret under [Article 267 TFEU].

The second question

35 By its second question, given that Regulation No 2027/97 operates in the sphere governed by the
Warsaw Convention, to which, at the matenial time, all the Member States of the [Union| were
parties, and taking account of the ponciple of prunacy of [Umon| law, the national court asks
essentially whether Regulation No 2027/97 must be interpreted as not precluding the application
of the vancus provisions of that convention, m particular Article 29 thereof, to a situation in which
a passenger seeks to establish the hability of the air carrier on account of harm suffered by him
when flying between Member States of the [Union].

36 It must be noted at the outset that, under Article 29 of the Warsaw Convention, the right to damages
1 the case of an accident 1s to be extinguished if an action is not brought against the air carrier
within two vears, reckoned from the date of arnival at the destination, or from the date on which
the aircraft ought to have arrived, or from the date on which the carniage stopped. On the other
hand, Regulation No 2027/97 does not contain any explicit provision relating to the limitation
perod for such an action for damages, nor does it expressly refer to Article 29 of the Warsaw
Convention.

37 Ms Bogiatzi submits essentially that, since Regulation No 2027/97 does not expressly refer to the
provisions of the Warsaw Convention applicable in the main proceedings and does not expressly
render the provisions of the convention, in particular Article 29 thereof, applicable to those
proceedmgs, that regulation must be applied and interpreted autonomeously.

38 [t must be stated that an answer cannot be given to the question referred by the national court on the
basis of just the wording of Regulation No 2027/97 and its context.

39 In those circumnstances, it 1s to be recalled that, according to settled case-law, m interpreting a
provision of [Union| law it 1s necessary to consider not only its wording and the context i which 1t
oceurs, but also the objective pursued by the rules of which 1t 15 part (see, to that etfect, mter alia,
Case C-301/98 KIS Imtenational [2000] ECR 1-3583, paragraph 21; Case C-300/05 ZI"K [2006]
ECRI-11169, paragraph 15; and Case C-466/07 Kiarenberg [2009] ECR I-0000, paragraph 37).



40 As regards the objective pursued by Regulation No 2027/97, it 1s dear {rom recital 1 in its preamble
that 1t aims to inprove, in the framewodk of the cormmon transport policy, the level of protection
of passengers mvolved m air accidents.

41 Itis also apparent, both from the #ramaws préparatoires in respect of Regulation No 2027/97 and from
reatals 3, 5 and 15 in its preamble, that the desire to improve the level of protection for passengers
mvolved m air accidents takes the form of the introduction of provisions intended to replace, as
regards air transport between the Meanber States of the [Union], certain provisions of the Warsaw
Convention, pending a full review and revision of that convention.

42 In particular, the [Urion| legislature took the view that the limits of hability of air carriers, as laid down
by the Warsaw Convention, were too low having regard to the economic and social conditions
prevailing when Regulation No 2027/97 was drafted. Accordingly, it sought to increase a number
of those imits.

43 On the other hand, it is clear from recitals 2 and 4 in the preamble to Regulaton No 2027/97 and
Article 2(2) thereof that, where the regulation does not preclude the application of the Warsaw
Convention m order to raise the level of protection of passengers, that protection involves the

regulation and the systemn established by the convention bemng complementary and equivalent to
each other.

44 Since Article 29 of the Warsaw Convention simply governs a procedural rule for brmging an action for
damages agamst an air carrier in the event of an acadent, 1t 1s not in the category of provisions
whose application the [Umnion] legislature sought to preclude.

45 Having regard to the foregoing considerations, the answer to the second question 1s that Regulation
No 2027/97 must be interpreted as not precluding the application of Artide 29 of the Warsaw
Convention to a situation m which a passenger seeks to establish the hability of the air carrier on
account of harm suffered by him when flying between Member States of the [Umnion].

The third guestion

46 Having regard to the answer given to the first question, itis not necessary to answer the third question.

Costs

47 Since these proceedings are, for the parties to the main proceedings, a step in the action pending
before the national court, the decision on costs 15 a matter for that court. Costs incurred in
submutting observations to the Court, other than the costs of those parties, are not recoverable.

On those grounds, the Court (Fourth Chamber) hereby rules:

1. The Convention for the Unification of Certain Rules Relating to International Carriage
by Air, signed at Warsaw on 12 October 1929, as amended by the four additional
protocols signed at Montreal on 25 September 1975, does not form part of the rules of
the [Union] legal order which the Court of Justice has jurisdiction to interpret under
[Artcle 267 TFEU].

2. Council Regulation (EC) No 2027/97 of 9 October 1997 on air carrier liability in the
event of accidents must be interpreted as not precluding the application of Article 29
of the Convention for the Unification of Certain Rules Relating to International
Carriage by Air, signed at Warsaw on 12 October 1929, as amended by the four
additional protocols signed at Montreal on 25 September 1975, to a situation in



which a passenger seeks to establish the hability of the air carrier on account of
harm suffered by him when flying between Member States of the European [Union].
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