JUDGMENT OF THE COURT
1 December 1998

In Case C-326/96,

REFERENCE to the Court under [Artide 267 TFEU] by the Employment
Appeal Trbunal, Lendon, for a preliminary rulng in the proceedings pending
before that court between

B. S. Levez

and

T. H. Jennings (Harlow Pools) Ltd,

on the mterpretation of [Article 157 TFEU], and Articles 2 and 6 of Ceuncil
Directive 75/117/EEC of 10 February 1975 on the approximation of the laws
of the Mermber States relating to the application of the prinaple of equal pay for
men and women (O] 1975 L 45, p. 19),

THE COURT,

compuosed of: G. C. Rodriguez Iglesias, President, |.-P. Puissochet, G. Hirsch
and P. Jann {Presidents of Chambers), G. F. Mancmi (Rapporteur), |. C.



Moitinho de Almeida, ]. L. Murray, D. A. O. Edward, H. Ragnemalm, R.
Schintgen and K. M. loarmou, Judges,

Advocate General: P. Leger,
Registrar: H. A, Rull, Principal Admuustrator,

after considernng the written observations submitted on behalf of:

— Mis Levez, by David Pannick QC and Dinah Rose, Barrister, instructed
by Pauline Matthews, Soliater,

— the United Kimgdom Government, by Lindsey Nicoll, of the Treasury
Solicitor's Departrment, acting as Agent, with Nicholas Paines, Barrister,

— the French Govermment, by Cathenne de Salins, Head of Sub-
directorate in the Legal Affairs Directorate of the Mimstry of Foreign
Aftairs, and Anne de Boutgomng, sharge de mission with the same
Directorate, acting as Agents,

— the Commission of the European [Unien], by Chrstepher Docksey and
Marie Wolfcarius, of its Legal Service, acting as Agents,

having regard to the Reportfor the Hearing,

after hearing the oral observations of Mrs Levez, represented by Dawid Panmick
and [Dinah Rose, mstructed by Pauline Matthews; of T. H. Jennings (Harlow



Poels) Litd,

represented by Jason Coeppel, Barrister; of the United Kingdom Government,
represented by Nicholas Faimnes; of the Prench Government, represented by
Anne de Bourgomg; of the Irish Government, represented by Mary Finlay SC
and Eieen Barnington, Barnmster; and of the Commission, represented by

Chrstepher Docksey, at the hearing on 3 March 1998,

after hearing the Opinion of the Advocate General at the sitting on 12 May 1998,

aives the following

Judgment

1 By order of 14 August 1996, recerved at the Court on 4 Octeber 1996, the
Employment Appeal Tobunal, Londen, referred to the Court for a
preliminary ruling under [Article 267 TFEU] two questions on the
mterpretation of [Article 157 TFEU], and Articles 2 and 6 of Council
Directive 75/117/EEC of 10 February 1975 on the approximation of the
laws of the Member States relating to the application of the prmaple of
equal pay for men and women (O] 1975 L 45 p. 19; heremafter 'the
Directive').

2 Those questions were raised in proceedings between Mrs Levez and T. H.
Jennings (Hatlow Pools) Ltd (hereinafter "Tennings"), her former employel;
concerning arrears of remuneration not paid by reason of discrimination
on grounds of sex.



[Union] law

Article 2 of the Directive provides that Member States shall introduce nto
their natonal legal systerns such measures as are necessary to enable all
employees who consider themselves wronged by falure to apply the
prnciple of equal pay to pursue their claims by judicial process after

possible recourse to other competent authorities' .

Artide 6 of the Directive provides that "Member States shall, in accordance
with their national circumstances and legal systems, take the measures
necessary to ensure that the principle of equal pay is applied. They shall see
that effective means are avalable to take care that this principle 1s
observed'.

National legislation

In the Umited Kingdom, pursuant to Section 1(1) of the Equal Pay Act
1970 (here-mnafter 'the Act’), any contract under which a woman is
employed 1s deerned to contain an equality dause.

Section 2(5) of the Act provides that a woman i1s not entitled, m
proceedmgs brought in respect of a failure to comply with an equality
clause (incduding proceedings before an industrial tobunal), to be awarded
any payment by way of arrears of remuneration or darnages in respect of a
time eather than two years before the date on which the proceedings were
mnstituted (hereinafter 'the rule at issue').

It 15 clear from the order for reference that the Act does not empower
industrial .tobunals to extend that penod.
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Nevertheless, according to the mnformation provided by the Umited
Kingdom Government, it would be open to a person in Mrs Levez's
pesition to brng proceedings in the County Court on the basis both of
the Equal Pay Act and of the tort of deceit committed by her employer.

Facts

In February 1991 Mrs Levez was recruited as manager of a bettng shop
owned by Jennngs at a salary of UKL 10 000 per annumn. In Decernber
1991 she was appointed manager of another shop belonging to Jennings,
replacing a man who had received an annual salary of UKL 11 400 from
the date of his appomntment in Septernber 1990 until he left in October
1991,

According to the order for reference, 1t 1s common ground that the wotk
which Mrs Levez and her predecessor were employed to perform was the
same. Furthermore, the parties agree that all managers employed by

Jenmings in 1ts betting shops were subject to the same contract terms.

However, Mrs Levez's pay was raised with effect from 30 December
1991, but only to UKL 10 800, Jennings having falsely declared to her that
this was the salary paid to her male predecessor. Her salary did not reach
UKL 11 400 until her next pay tise, in April 1992

On leaving her job with Jennings in March 1993, Mrs Levez discovered
that until April 1992 she had been paid less than her male predecessor. She
therefore brought a daun under the Act on 17 September 1993 before the
Industrial Tobunal, The Tribunal decded on 25 July 1994 that Mrs Levez
was entiled to a salary of UKL 11 400 with effect from the date on which
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she had taken up her duties -that 1s to say, from 18 February 1991 - and
ordered Jennings to pay her the corresponding salary arrears.

However, by letter of 26 July 1994, addressed to the Office of the Industrial
Tribunal, Jennings alleged that part of the Tribunal's decision was contrary
to the Act. "In view of the two-year limitation period fixed by section 2(5)
of the Act and the fact that Mrs Levez's application to the Industrial
Tribunal was dated 17 Septernber 1993, Jenmngs argued that the Tribunal
was not empowered to award arrears of remuneration in respect of the
petiod prior to 17 September 1991 and called on the Chairman to review the
dates specified in the decision.

By letter of 12 August 1994, the Chairman of the Industral Tribunal
acknowledged that under section 2(5) of the Act Mrs Levez was not
entiled to arrears of pay in respect of the period prior to 17 September
1991, that being the date marking the start of the two-year period prior to
the lodging of her claim.

According to the order for reference, no formal amendment was made to
the Trbunal's decision. However, a copy of the letter was sent to Mrs
Levez. On 22 August 1994 she appealed to the Employment Appeal
Tribunal against the Tribunal's decision, arguing that the decision to amend
the date from which arrears of remuneraton should be pad to 17
Septermnber 1991 was contrary to [Umien| law. Mrs Levez claimed that she
was entitled to recover equal pay as from the date when she commenced
wortling tor Jennings, namely 18 February 1991, After service of the Notice
of Appeal, Mrs Levez obtamed the support of the Equal Opportumtes
Cemumissien, which served an amended Notice of Appeal for wlich leave
was granted on 12 October 1995,

The questions referred for a preliminary ruling



16 Those were the circumstances in which the Employment Appeal Tribunal
decided to stay proceedings and to refer the following questions to the
Coutt of Justice for a preluminary ruling:

'1. Is it compatible with [Union] law to apply, to a daim for equal pay for

equal work without discrimination on grounds of sex, a rule of national

law which limits a clammant's enfitlement to arrears of remuneration or
damages for breach of the principle of equal pay to a penod of two
years prior to the date on which the proceedings were nstituted, in
circumstances where -

()

(b)

that rule of national law applies to all daimns for equal pay without

sex discnmination, but to no other claims;

rules which are in this respect more favourable to caimants are
appled to other claims m the field of employment law, mcluding
clarms in respect of breach of the contract of employment, racial
discrimmnation m1 pay, unlawful deductions from wages, and sex
discrimmation m matters other than pay;

the national court has no discretion to extend the two-year period
mn any circumstance, even where a claimant was delayed in
brnging her claim because her employer misrepresented to her the
level of remuneration recetved by men performing like wotrk to her
own?e

2. In particular, having regard to the consistent case-law of the Court that
oghts conferred by the direct effect of [Union] law are to be exercised
under the conditions determined by national law, provided infer afin
that those conditions are no less favourable than those relatmg to
similar domestic actions, how 1s the phrase "similar domestic actions”
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to be mterpreted in the case of a claim for equal pay in circumstances
where the conditions laid down by national legislation mmplementing
the prmaple of equal pay differ from those laid down by other
national legislaton i the field of employment law, mcluding
legislation relating to breach of the contract of employment, racal
discrimination, unlawful deductions from wages, and sex
discrimination in matters other than pay?'

Question 1

Having regard to the infermmation before the Court, the first question
referred by the national ceurt must be construed as seeking to ascertain
whether [Union| law precludes the application of a rule of national law
which lmits an employee's entitlement to arrears of remuneration or
damages for breach of the prnaple of equal pay to a period of two years
ptiot to the date on which the proceedings were mstituted, there bemng no
possibility of extendmng that period, where the delay in bringing a claim 1s
attributable to the fact that the employer deliberately misrepresented to the
employee the level of remuneration received by persons of the opposite sex

performing like wotk.

The first point to note is that, accordmg to established case-law, in the
absence of [Union| rules governing the matter 1t 1s for the domestic legal
systern of each Member State to designate the courts and trbunals having
jurisdiction and to lay down the detaled procedural rules governng actions
for safeguarding nghts which mdividuals denve from [Umon| law,
provided, however, that such rules are not less favourable than those
governing similar domestic actions (the principle of equivalence)] and do
not render virtually impossible or excessively difficult the exercise of nights
conferred by [Union| law (the principle of effectiveness) (see, to that effect,
Case 33/76 Rewe v Landwirtshafiskammer Saar/and [1976] ECR 1989,
paragraph 5; Case 45/76 Comet v Produktschap voor Siergemassen [1976] ECR
2043, paragraphs 13 and 16; Joined Cases C-430/93 and C-431/93 I an
Schiindel and Van Ve v SPF [1995] ECR 1-4705, paragraph 17; Case C-
261/95 Palmisani v INPS [1997) ECR 1-4025, paragraph 27; Case C-246/96
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Magorvian and Cunningham [1997) ECR 1-7153, paragraph 37; and paragraph
16 of the judgment of 15 September 1998 in Joined Cases C-279/96, C-
280/96 and C-281/96 Ansaldo Energia and Others [1998] ECR 1-5025).

The Ceourt has thus recognised that it is compatible with [Union| law for
national rules to prescribe, in the interests of legal certainty, reasonable
limitation periods for bringing proceedings. It cannot be said that this
makes the exerase of nghts conferred by [Umnion| law either virtually
tmpossible or excessively difficult, even though the expiry of such
lmitation periods entails by defimition the rejection, wholly or in part, of
the action brought (see, n particular, Pabwisani paragraph 28; Case C-
188/95 Fantask and Others [1997] ECR 1-6783, paragraph 48; and Awsaldo
Energin, paragraphs 17 and 18).

Consequently, a national rule under which entitlernent to arrears of
remuneration 1s restricted to the two vears preceding the date on which
the proceedmgs were instituted 1s not in itsell open to criticism.

However, with respect to the main proceedings, it is clear from the order
for reference that Jennings misinformed Mrs Levez m stating that her male
predecessor had been paid a salary of UKL 10 800, which accordingly was
the amount to which her salaly was increased with effect from 30
December 1991. It was not until April 1992 that her salary was mcreased
to UKL 11400.

In such circumstances, according to Mrs Levez, the rule at issue maritestly
precludes the possibility of either full cormnpensation or an effective remedy
mn cases of failure to comply with the principle of equal pay, contrary to
Articles 2 and 6 of the Directive. Mrs Levez also points out that the
national court has no discretion to extend the lmmitation period on account
of the conduct of the defendant, who deceived her as to the remuneration
recetved by her male predecessor; nor does it have a general discretion to
extend the tme-lmit on the ground that it would be just and equitable to
do so.
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The Commussion, too, mamtains that the particular circumstances of the
present case merit speaal attention. In practice, Mrs Levez was in no
positien to brng an equal pay clairm during part of the relevant penod
because at that time she was quite unaware that she had been discriminated
agamst. In consequence, the emplover's deceit had the effect of wholly
preventing the employee from exercsing her nght to equal pay, and it 1s
unreasonable to maintain that the mability of the national court to take
those speaial arcumstances mto account is justiied by principles such as
legal certamnty or the proper conduct of proceedings.

The Umnited Kingdom Government contends that Mrs Levez was aware in
December 1991 that she had been paid less than her male predecessor,
albeit she did not know the full extent of the dispanty. She could have
brought proceedings at that tune, but faled to deo so. At the hearing,
Jennings likewise pomted cut that even though Mrs Levez did not know
how much her male predecessor had been paid -nor, therefore, the precise
amount that she could obtain by way of arrears -there was nothmng to stop
her frem bringing proceedings before September 1993,

It should be beme m mind that [Article 267 TFEU] 1s based on a clear
separation of functions between the national courts and the Court of
Justice, which means that, when ruling on the interpretation or vahdity of
[Union| provisions, the latter 1s empowered to do so only on the basis of
the facts which the national court puts before 1t (see, m particuar, Case C-
30/93 AC-ATEL Eleatronics 1 ertriehs [1994] ECR 1-2305, paragraph 16).

Accordingly, 1t 15 not for the Court of Justice but for the national court to
ascertain the facts which have given nise to the dispute and to establish the
consequences which they have for the judgment which it 1s required to
deliver (see Case 17/81 Pabs & Richarz [1982] ECR 1331, paragraph 12,
and ACATEL Electronics 1 ertriebs, paragraph 17).
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In the present case, the order for reference states that Mrs Levez was late
1 bringing her cdaim because of the maccurate information prowided by
her employer m Decernber 1991 regarding the level of remuneration
recetved by men performing like wotk to her own.

It 1s clear, therefore, that it was because of that maccurate -or indeed,
deliberately misleading - mtormation provided by the employer that Mrs
Levez was in no position to realise that, even after Decemnber 1991, she
had been the victim of sex discrimination.

As regards the period preceding December 1991, it was not until April
1993 that Mrs Levez discovered the extent of the discrimination agaimnst
her.

As the Comimission rightly peinted out, even though, m the present case,
only part of the plamtff's damm is affected, in a different case and in
sinilar arcurnstances, the whole of a daun mught be excduded by the
operation of the rule at issue.

Where an employer provides an employee with inaccurate information as
to the level of remuneration recetved by employees of the opposite sex
performing lke work, the employee so informed has no way of
determining whether he i1s being discriminated against oz, if so, to what
extent. Consequently, by relying on the rule at 1ssue in that situation, the
employer would be able to deprive his employee of the means provided for
by the Directive of enforang the prnaple of equal pay before the courts
(see, muttatis mutandis, Case 109/ 88 Danfoss [1989] ECR 3199, paragraph 13).

In short, to allow an employer to rely on a national tule such as the rule at
1ssue would, mn the crcumstances of the case before the national court, be
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In the light of that infermation, the second question should be construed
as seeking to ascertain whether [Unicn| law precludes the application of
the rule at 1ssue even when another remedy 1s available but, compared with
other domestic actions which may be regarded as sunilar, 1s likely to entail
procedural rules or other condittons which are less favourable.

As stated in paragraph 18 of this judgment, in the absence of [Union| rules
governing the matter it is for the domestic legal system of each Member
State to designate the courts and tribunals having junisdiction and to lay
down the detailled procedural rules govering actions for saleguarding
rights which individuals derive from [Union| law, provided, however, that
such rules are not less favourable than those governmng simular domestic

actions {Ansalde Energia, paragraph 27).

In view of the explanations given by the United Kingdom Government, it
must be held that, where an employee can rely on the rights derived from
[Article 157 TFEU] and the Directive before ancother court, the rule at
wssue does not compromise the ponciple of effectiveness. It remains to be
determimed whether, in the arcumstances of the case before the national
coutt, proceedings such as those which may be brought before the County
Court comply with the ponciple of equivalence.

In prmaple, 1t is for the national courts to ascertain whether the procedural
rules intended to ensure that the rights derived by mdividuals from [Union|
law are safeguarded under national law comply with the prnciple of
equivalence (see also, to that effect, Pabuisani, paragraph 33).

However, the Court can provide the national court with guidance as to the
mterpretation of [Union| law, which may be of use to it in undertaking
such an assessrent.
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The principle of equivalence requires that the rule at issue be applied
without distinction, whether the infringement alleged 15 of [Umion] law or
national law, where the purpose and cause of action are sunilar (see, mufatis
mntandis, paragraph 36 of the judgment of 15 September 1998 in Case C-
231/96 Edis [1998] ECR 1-4951).

Heowever, that principle 15 not to be interpreted as requiring Member States
to extend therr most favourable rules to all actions brought, like the maimn
action i the present case, in the field of employment law (see, to that

effect, Edis, paragraph 36).

In order to determine whether the ponaple of equivalence has been
complied with m the present case, the national court -which alone has
direct knowledge of the procedural rules governing actions m the field of
employment law -must consider both the purpose and the essential
characteristics of allegedly sunilar domestic actions (see  Palwisan,

paragraphs 34 to 38).

Furthermore, whenever it falls to be determined whether a procedural rule
of national law 15 less favourable than those governing sumnilar domestic
actions, the national court must take into account the role played by that
provision in the procedure as a whole, as well as the operation and any
speaal features of that procedure before the different national courts (see,
mntatis mntandis, Van Schindel and Van UVeen, paragraph 19).

With respect to the main proceedings, it 1s necessary to consider, fist, the
United Kingdem Govemment's arguments that, for the purposes of the
prnciple of equivalence, a claim under the Act -which was adopted before
the Umited Kingdom acceded to the [Union] and prior to the adoption of
the Directive -constitutes a form of action under domestic law comparable
to an action based directly on [Article 157 TFEU]. Since the Act applies to
a whele series of claims concerned with enforang compliance with the rule
of equality of contractual terms, whether or not in relation to pay, 1t s
reasonable for all claims to be subject to the same hmitation period. Thus,
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according to the United Kingdem, the ponaple of equivalence 1s complied
with.

On that pomt, it should be noted that the Act 1s the domestic legislation
which gives effect to the [Umon| ponciple of non-discrimimnation on
grounds of sex in relation to pay, pursuant to [Article 157 TFEU] and the

Directive.

Accordingly, as the Advocate General nightly pomted out n paragraph 48
of lis Opmion, the fact that the same procedural rules -namely, the
limitation peried lad down by section 2(5) of the Equal Pay Act -apply to
two comparable damns, one relying on a right conferred by [Union| law,
the other on a night acquired under domestic law, 1s not enough to ensure
compliance with the proncple of equivalence, as the United Kingdom

Government maintams, smce one and the same form of action 1s involved.

Following the accession of the Umted Kingdom to the [Umnion|, the Act
constitutes  the legislaton by means of which the United Kingdom
discharges its obligations under [Article 157 TFEU] and, subsequenty,
under the Directive. The Act cannot therefore provide an appropriate
ground of comparison agamnst which to measure complance with the
principle of equivalence.

Secondly, it 15 necessary to consider the possibilities contemnplated by the
order for reference. [t 15 there suggested that claims similar to those based
on the Act may mnclude those linked to breach of a contract of
employment, to discrimination in terms of pay en grounds of race, to
unlaw ful deductions from wages or to sex discrimmation in matters other

than pay.

If 1t transpires, on the basis of the prinaples set out in paragraphs 41 to 44
of thus judgment, that a claun under the Act which 1s brought before the

County Courtis similar to one or more of the forms of action listed by the
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national court, it would remamn for that court to determine whether the
first- mentioned form of action 1s governed by procedural rules or other
requirements which are less favourable.

On that pemt, itis appropuate to consider whether, in order fully to assert
rights conferred by [Urnion] law before the County Court, an employee in
circumnstances such as those of Mrs Levez will mcur additional costs and
delay by comparison with a damant who, because he 1s relying on what
may be regarded as a sunilar nght under domestic law, may bong an action
before the Industral Tribunal, which s simpler and, in principle, less
costly.

Also of relevance here is the fact mentioned by the national court that the
rule at issue applies solely to dawns for equal pay without discomination
on grounds of sex, whereas claims based on 'sinular' rights under domestic
law are not limited by the operation of such a rule, which means that such
rights may be adequately protected by actions brought before Industral
Tribunals,

In wiew of the foregoing, the answer must be that [Union| law precludes
the applicaion of a rule of national law which limits an employee's
entilernent to arrears of remuneration or damages for breach of the
prnciple of equal pay to a period of two years prior to the date on which
the proceedings were instituted, even when another remedy 1s available, if
the latter 1s likely to ental procedural rules or other conditions which are
less favourable than those applicable to sunilar domestic actions. It 1s for
the national court to determine whether that 1s the case.

Costs

The costs incurred by the Umnited Kingdom and French Governments and

the Commission, which have submitted observations to the Court, are not



recoverable. Smce these proceedings are, for the parties to the main
proceedmgs, a step m the proceedings pending before the national court,
the decision on costs 1s a matter for that court.

On these grounds,

THE COURT,

1 answer to the questions referred to it by the Employment Appeal
Tribunal, London, by order of 14 August 1996, hereby rules:

1. [Union] law precludes the application of a rule of national law
which limits an employee's entitlement to arrears of remuneration or
damages for breach of the principle of equal pay to a period of two
years prior to the date on which the proceedings were instituted, there
being no possibility of extending that period, where the delay in
bringing a claim is attributable to the fact that the employer
deliberately misrepresented to the employee the level of remuneration
received by persons of the opposite sex performing like work.

2. [Union] law precludes the application of a rule of national law
which limits an employee's entitlement to arrears of remuneration or
damages for breach of the principle of equal pay to a period of two
years prior to the date on which the proceedings were instituted, even
when ancther remedy is available, if the latter is likely to entail
procedural rules or other conditions which are less favourable than
those applicable to similar domestic actions. It is for the national
court to determine whether that is the case.

Roedoguez [glesias  Puissochet Hirsch Jann Manciru



Moitinho de Almeida
Murray Edward Ragnemalm

Schintgen Icannou

Delivered in open court in Luxembourg on 1 Decernber 1998,

R. Grass G. C. Rodriguez [glesias
Regstrar President
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