JUDGMENT OF THE COURT
30 September 2003

(Equal treatment - Remuneration of university professors - Indirect
discrimunation - Length-of-service merement - Liability of a Member State
for damage caused to individuals by mfringements of [Union| law for which
it 15 responsible - Infringements attributable to a national court)

In Case C-224/01,

REFERENCE to the Court under [Article 267 TFEU] by the Landesgencht
fur Zivilrechtssachen Wien (Austoa), for a preliminary ruling m the
proceedmgs pending before that court between

Gerhard Kobler

and

Republik Osterreich,

on the interpretation, first, of [Articde 45 TFEU] and, secondly, the
nudgments of the Court in Jommed Cases C-46/93 and C-48/93 Brasserie du
Pécheur and Factortame [1996] ECR 1-1029 and Case C-54/96 Dorsch Consult
[1997] ECR [-4961,

THE COURT,

compesed oft G.C. Rodoguez Iglesias, President, ].-P. Puissochet, M.
Wathelet, R. Schintgen and C.W.A. Timmermans (Rapporteur) (Presidents
of Chambers), C. Gulmann, ID.A.O. Edward, A. La Pergola, P. Jann, V.
Skours, F. Macken, N. Colneric, S. von Bahr, ].N. Cunha Rodrigues and A,

Rosas, Judges,

Advocate General: P. Léger,
Regastrar: HAA. Rihl, Principal Admurustrater,

after considering the written observations submitted on behalf of:

- Mt Kébler, by A, Konig, Rechtsanwalt,



- the Republic of Austria, by M. Windisch, acting as Agent,
- the Austrian Government, by H. Dossi, acting as Agent,

- the Geoman Government, by A. Dittrich and W.-D. Plessing, acting as
Agents,

- the French Government, by R. Abraham and G. de Bergues, and by C.
Isidore, acting as Agents,

- the Netherlands Government, by H.G. Sevenster, acting as Agent,

- the United Kingdom Government, by |.E. Collins, acting as Agent, and D.
Andersen QC and M. Hoskins, Barrister,

- the Commuission of the European [Union], by |. Sack and H. Kreppel,
acting as Agents,

having regard to the Reportfor the Hearing,

after hearing the oral observations of Mr Kobler, represented by A. Konig,
the Austrian Government, represented by E. Riedl, acting as Agent, the
German Government, represented by A. Dittrich, the French Government,
represented by R. Abraham, the Netherlands Government, represented by
H.G. Sevenster, the United Kingdom Governmment, represented by J.E.
Collins, and by D. Andersen and M. Hoskins, and the Commission,
represented by |. Sack and H. Kreppel, at the heating on 8 October 2002,

after hearing the Opmion of the Advocate General at the sitting on 8 April
2003,

gives the following

Judgment

By an order of 7 May 2001, received at the Court on 6 June 2001,
the Landesgericht fiir Zivilrechtssachen Wien (Regional Civil Court,
Vienna) referred to the Court for a preluminary ruling under [Article
267 TFEU] a question on the mterpretation of, first, [Article 45
TFEU] and, secondly, the judgments of the Court in Joined Cases
C-46/93 and C-48/93 Brasserie du Péchenr and Factortame [1996] ECR



1-1029 and Case C-54/96 Dorsch Consult [1997] ECR 1-4961.

Those questions were raised in the course of an action for a
declaration of hability brought by Mr Kébler against the Republic
of Austna for breach of a provisien of [Unien| law by a judgment
of the Verwaltungsgerichtshof (Supreme Administrative Court),
Austria.

Legal framework

Article 48(3) of the Gehaltsgesetz 1956 (law on salanies of 1956,
BGBL 1956/54), as amended in 1997 (BGBL I, 1997/109)
(heremafter Uthe GG), provides:

Oln so far as may be necessary n order to secure the services of a
scientific expert or an artist from the country or from abroad, the
Federal President may grant a basic salary higher than that prowvided
for in Article 48(2) on appointment to a post as a university
professor (Article 21 of the Bundesgesetz tiber die O rgamsation der
Umniversititen (Federal law on the organisation of universities),
BGBL. 1993/805, hereinafter (the UOG 1993) or as an ordinary

professor of universities or of an mstitution of higher education.[]

Article 50a(1) of the GG 1s worded as follows:

OA university professor (Article 21 of the UOG 1993) or an
ordmary professor at a university or an insttution of higher
education who has completed 15 years service in that capaaty in
Austrian universities or institutions of higher education and who
for four years has been m receipt of the length-of-service merement
provided for in Article 50(4) shall be eligible, with effect from the
date on wlich those two conditions are fulfilled, for a special
length-of-service increment to be taken mto account i the
calculation of his retirement pension the amount of which shall

correspond to that of the length-of-service increment provided for
1 Article 50(4).0

Dispute in the main proceedings
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Mr Kébler has been employed since 1 March 1986 under a public-
law contract with the Austrian State in the capadty of ordmary
university professor m Innsbruck (Austria). On his appointment he
was awarded the salary of an ordinary university professor, tenth
step, increased by the normal length-of-service merement.

By letter of 28 February 1996, Mt IKobler applied under Article 50a
of the GG for the special length-of-service increment for university
professors He claimed that, although he had not completed 15
years' service as a professor at Austrian uruversities, he had
completed the requisite length of service if the duration of his
service in urniversities of other Member States of the European
[Union|] were taken mto consideration. He claimed that the
condition of completion of 15 years service solely n Austrian
umiversities - with no account bemg taken of periods of service
umversiies mn other Member States - amounted to indirect
discrimnation unjustified under [Unien| law.

In the dispute to which Mr Kobler's cdamm gave rise, the
Verwaltungsgerichtshof, Austria, referred to the Coutt, by order of
22 October 1997, a request for a prelimmary ruling which was
registered at the Registry of the Court under Case number C-
382/97.

By letter of 11 March 1998, the Registrar of the Court asked the
Verwaltungsgerichtshof whether, m the hight of the judgment of 15
January 1998 in Case C-15/96 S chining-Kougebetopordon [1998] ECR I-
47, 1t deemed it necessary to maintain its request for a preluminary
ruling,

By order of 25 March 1998 the Verwaltungsgerichtshot asked the
parties for their views on the request by the Registrar of the Court,
stice on a provisional view the legal issue which was the subject-
matter of the question submitted for a prelminary ruling had been

resclved in favour of Mr Kébler.

By otder of 24 June 1998, the Verwaltungsgerichtshof withdrew its
request for a preliminary ruling and, by a judgment of the same
date, dismissed Mr Kébler's application on the ground that the
speaal length-of-service increment was a loyalty borus which
objectively justified a derogation from the [Umnion| law provisions
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on freedom of movement for workers.

That judgment of 24 June 1998 states in particular:

O.. In its order for reference of 22 October 1997 [in Case C-
382/97] the Verwaltungsgerichtshof took the view that the O special
length-ot-service increment for ordinary university professorsl] 1s
1 the nature of neither a loyalty bonus nor a reward, but 1s rather a
compenent of salary under the system of career advancement.

That mterpretation of the law, which is not binding on the parties

to proceedings before the Verwaltungsgenichtshof, cannot be
upheld.

It is thus clear that the special length-of-service mcrement under
Paragraph 50a of the 1956 salary law 1s unrelated to the Umarket
value assessment] to be undertaken m the course of the
appomtment procedure, but, rather, its purpose must be seen as the
provision of a positive incentive to academics in a very mobile
labour market to spend their career m Austrian universities. [t
cannot therefore be a component of salary as such and, because of
its function as a loyalty bonus, requires a certain length of service as
an ordmary uriversity professor at Austmian umversities as a
precondition for eligibility. The treatment of the speaial length-of-
service increment as a compeonent of monthly earnings and the
consequent permanent character of the loyalty bonus do not
essentially preclude the above mterpretation.

Since, i1 Austria, - 1n so far as this is of relevance in the present
case - the legal personality of the universities 15 vested 1n the Federal
State alone, the rules n Paragraph 50a of the 1956 salary law apply
to only one employer - in contrast to the sitvation in Germany
contemplated in the judgment of the Court of Justice in Case C-
15/96 Kalligpe S choning-Kougebetoponlon [1998] ECR 1-47. Previous
petiods of service are taken mto account m reckoring length of
service, as the plamtff demands, in the course of the assessment of
Umarket valuell in the appomtment procedure. There 15 no
provision for any further account to be taken of such previous
periods of service m the speaial length-of-service increment even
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for Austrian academics who resume teaching in Austra alter
spending time working abroad and such provision would not be
consistent with the notion of rewarding many years' loyalty to an
employer deemed by the Court of Justice to justify a rule which in
itself breaches the prohibition on discrimination.

As the claim which the complainant seeks to assert here is for a
special length of service increment under Paragraph 50a of the 1956
salary law which is a statutory loyalty bonus and as such is
recognised by the Court of Justice as justification for legislation
contlictmg with the prohibition on discrimmation, the complaint
based on breach of that prolibition on discrimination 1s

unfounded; 1t should be dismissed ..

Mr Kébler brought an action for damages before the refernng
court against the Republic of Austria for reparation of the loss
which he allegedly suffered as a result of the non-payment to him
of a speaal length-of-service increment. He maintains that the
judgment of the Verwaltungsgerichtshof of 24 June 1998 infringed
directly applicable provisions of [Umion] law, as interpreted by the
Court in the judgments in which it held that a special length-of-

service ncrerment does not constitute a loyalty bonus.

The Republic of Austria contends that the judgment of the
Verwaltungsgerichtshef of 24 June 1998 does not mfringe the
directly applicable [Umnion] law. Moreover, in its view, the decision
of a court adjudicating at last imstance such as the
Verwaltungsgerichtshot cannot found an obligation to afford
reparation as against the State.

The questions referred

Taking the view that m the case before it the interpretation of
[Union| law was not free from doubt and that such mterpretation
was necessary m order for it to give its deasion, the Landesgericht
fir Zivilrechtssachen Wien decided to stay proceedings and to refer
the following questions to the Court for a prehminary rulmg:



O(1) Is the case-law of the Court of Justice to the effect that it 1s
tnmateral as regards State liabdity for a breach of [Umnion| law
which mstitution of a Member State 15 responsible for that breach
(see Joined Cases C-46/93 and C-48/93 Brasserie du péchenr and
Factortame [1996] ECR [-1029) also applicable when the conduct of
an mstitution purportedly contrary to [Unton| law 15 a decision of a
supreme court of a Member State, such as, as in this case, the

Verw altungsgerichtshe?
(2) If the answer to Question 1 15 yes:

Is the case-law of the Court of Justice according to which it 1s for
the legal system of each Member State to determune which court ot
tribunal has jurisdiction to hear disputes involving individual rights
derived from [Union| law (see inter alia Case C-54/96 Dorsch Consult
[1997] ECR I1-4961) also applicable when the conduct of an
mstitution purportedly contrary to [Uruen| law is a judgment of a
supreme court of a Member State, such as, i this case, the

Verw altungsgerichtshef?
(3) If the answer to Question 2 1s yes:

Does the legal mterpretation given in the abovernentioned
judgment of the Verwaltungsgerichtshef, accerding to which the
special length-of-service mcrement 15 a form of loyalty bonus,
breach a rule of directly applicable [Union| law, in particular the
prehibition on indirect discrimination in [Article 45 TFEU] and the
relevant setled case-law of the Court of Justice?

(4) If the answer to Question 3 1s yes:

Is thus rule of directly applicable [Union| law such as to create a
subjective right for the applicant in the main proceedings?

(5) If the answer to Question 4 1s yes:

Does the Court ... have sufficient mformation in the content of the
order for reference to enable it to rule itself as to whether the
Verwaltungsgerichtshoel i the arcumstances of the mam
proceedmgs described has deatly and sigmificantly exceeded the
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discretion available to it, or is it for the referning Austrian court to
answer that questions]

First and second questions

By its first and second questions, which must be exarmined together,
the referring court is essentially asking whether the prinaple
according to which Member States are obliged to make good
damage caused to individuals by infringements of [Union| law for
which they are responsible 15 also applicable where the alleged
mfringemnent stems from a deasion of a court adjudicatng at last
mstance and whether, if so, it 15 for the legal system of each
Member State to designate the court competent to adjudicate on
disputes relating to such reparation.

Observations submitted to the Court

Mr Kébler, the German and Netherlands Governments and the
Commission consider that a Member State can be rendered liable
for breach of [Union| law owing to a fault attributable to a court.
However, those governments and the Comumission consider that
that liability should be limited and subject to different restoctive
conditions additional to those already laid down in the Brasserie du
Pétheur and Factortame judgment.

In that connection the German and Netherlands Governments
claim that there 15 a [l sufficiently sericus breachl] for the purposes
of that judgment only if a judicial decsion disregarded the
applicable [Union] law in a particularly serious and marufest way.
According to the German Government, breach of a rule oflaw by a
court 1s particulardy serious and manifest only where the
mterpretation or non-application of [Umion| law s, first, objectively
mndefensible and, secondly, must be subjectively regarded as
mtentional. Such restrictive criteria  are justified in order to
safeguard both the principle of res judicata and the independence of
the judiciary. Moreover, a restrictive regune of State lability for
damage caused by mistaken judicial decisions is in keepmg, in the
German Govemment's view, with a general principle common to

the laws of the Member States as laid down m [Article 340 TFEU].
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The German and Netherlands Governments mamtain that the
hability of the Member State should remamn limited to judicial
decisions against which no appeal lies, in particular because [Article
267 TFEU] iumposes an obligation to make a reference for a
preliminary ruling only on courts called upon to make such
decisions. The Netherlands Government considers that State
lLiabality can be mcurred only in the event of a manifest and serious
mfrngement of that obligation to make a reference.

The Commission submits that a linitation of State lhability on
account of judicial deasions exists in all the Member States and is
necessary in order to safeguard the authority of res judicata of final
decisions and thus the stability of the law. For that reason it
advocates that the existence of a Osufficiently senous breach of
[Umon| law should be recognised only where the national court 1s
manifestly abusing its power or discernbly distegarding the
meaning and scope of [Union| law. In the present case, the alleged
fault by the Verwaltungsgerichtshof is excusable and that fact 15 one
of the criteria enabling it to be concluded that there has not been a
sufficiently serious breach of the law (Case C-424/97 Haim [2000]
ECRI1-5123, paragraph 43).

For ther part the Republic of Austna and the Austrian
Government (hereinafter together referred to as Othe Republic of
Austria[1), and the French and United Kimgdom Governments,
maintain that the lability of a Member State cannot be incurred m
the case of abreach of [Union| law attributable to a court. They rely
on argumnents based on res jadicata, the princple of legal certanty,
the independence of the judicary, the judiciary’s place in the
[Union]| legal order and the compartison with procedures available
before the Court to render the [Union| hable under [Article 340
TFEU].

The Republic of Austria dammns in particular that a re-examination
of the legal appraisal by a court adjudicating at last mstance would
be mcompatble with the function of such a court since the purpose
of its deasions is to brng a dispute to a defiutive conclusion.
Moreover, since the Verwaltungsgerichtshol conducted a detaded
examination of [Umon| law m its judgment of 24 June 1998, it
would be conscnant with [Union] law to precude another

possibility of bringing proceedings before an Austman court.
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Moreover, the Republic of Austna maintains that the conditions for
rendermg a Member State liable cannot differ from those applicable
to the hability of the [Union] mn comparable crcumstances. Since
the second paragraph of [Article 340 TFEU] cannot be applied to
an mfnngement of [Union| law by the Court of Justice, because in
such acase it would be required to determine a question concerning
damage which it itself had caused, sc as to render it judge and party
at the same time, nor can the lLability of the Member States be
mcurred in respect of damage caused by a court adjudicating at last
mstance.

Moreover, the Republic of Austria contends that [Artcle 267
TFEU] s not mtended to confer rights on individuals. In the
context of a preliminary-reference procedure pendmg before the
Court the parties to the mamn proceedings can neither amend the
questions referred for a preluninary ruling nor have them declared
irrelevant (Case 44/65 Singer [1965] ECR 965). Moreover, only the
mfrngement of a provision mtended to confer rights on individuals
1s capable m a proper case of rendering the Member State liable.
Accordingly, that lhability cannot be mcurred m the case of an
mfrmgement of [Article 267 TFEU] by a court adjudicating at last
mstance.

The French Government claims that a right to reparation on the
ground of an allegedly mistaken application of [Union] law by a
defimtive decision of a national court would be contrary to the
principle of res judicata, as upheld by the Court in Case C-126/97
Eeo Swiss [1999] ECR 1-3055. That government claims in particular
that the principle of res judicata constitutes a fundarnental value in
legal systems founded on the rule of law and the observance of
judicial decisions. However, if State lhability for infringement of
[Union]| law by a judicial body were recogrused, that would be to

call n question the rule of law and ebservance of such decisions.

The Umnited Kingdom Government states that, as a matter of
principle and save where a judicial act mfringes a fundamental night
protected by the European Convention for the Protection of
Human Rights and Fundamental Freedoms (the ECHR), signed in
Rome on 4 November 1950, no action in damages can be brought
against the Crown m respect of judicial decisions. It adds that the
prnciple on which the prnciple of State hiability is based, namely
that rights conferred by [Uruon| rules must be effectively protected,
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1s far from being absolute and cites in that regard the application of
fixed limitation pencds. That prncple would be capable of
founding a remedy in damages agamst the State only in rare cases
and in respect of certain strictly defined national judicial decisions.
The advantage to be gained from acknowledgmg that damages may
be obtaned m respect of judical decisions 1s therefore
correspondmely  small. The United Kmgdom Govemnment
considers that that advantage must be weghed against certain
pewerful policy concerns.

In that regard it cites, first, the prinaples of legal certainty and res
Jjudicata. The law discourages re-litigation of judicial deasions except
by means of an appeal. That 15 both to protect the interests of the
successful party and to further the public interest in legal certainty.
The Court has in the past shown itself willing to limit the princple
of effective protection in order to upheld O the basic principles of
the national judicial system, such as the prinaple of legal certainty
and acceptance of res judicata, which is an expression of that
prncipld] (udgment i Ee Swis, cited above, paragraphs 43 to
48). Acknowledgment of State hiability for a mistake by the judiciary
would throw the law mnto confusion and would leave the litigating
parties perpetually uncertam as to where they stood.

Secondly, the United Kmgdom Government submits that the
authonty and reputation of the judiciary would be dunimshed if a
judicial mistake could 1 the future result in an action for damages.
Thirdly, 1t maintains that the independence of the judiciary within
the national constitutional order 1s a fundamental principle m all the
Member States but one which can never be taken for granted.
Acceptance of State liability for judicial acts would be likely to give
rise to the risk that that independence might be called m question.

Fourthly, inherent in the freedom given to national courts to deade
matters of [Union| law for themselves s the acceptance that those
courts will sometimes make errors that cannot be appealed or
otherwise corrected. That 1s a disadvantage which has always been
considered acceptable. In that regard the Umted Kingdom
Government points out that, in the event that the State could be
rendered liable for a mistake by the judiciary, with the result that the
Court could be called upen to give a preluminary ruling on that
point, the Courtwould be empowered not only to pronounce upon
the correctness of judgments of national supreme courts but to
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assess the seriousness and excusability of any error into which they
had fallen. The consequences of this for the vital relationship
between the Court and the national courts would clearly not be
beneficial.

Fifthly, the United Kingdom Government points to the difficulties
1 determiming the court competent to adjudicate on such a case of
State lability, particularly in the Umted Kingdom where there is a
unitary court systemn and a strict doctrne of sare deggs. Sixthly, it
maintains that, if State Lability for a mistake by the judiciary can be
mcurred, the same conditions for the lhability of the [Umon| for
mistakes by the [Union| judicature would have to apply.

Speatfically m regard to the second question, Mr Kobler and the
Austrian and German Governments submit that it 1s for the legal
systern of each Member State to designate the court competent to
adjudicate on disputes nvolving individual nghts derived from
[Umion| law. That queston should therefore be answered in the
affirmative.

Reply by the Conrt

Prmciple of State Lability

First, as the Court has repeatedly held, the prinaple of liability on
the part of a Member State for damage caused to individuals as a
result of breaches of [Union| law for which the State 1s responsible
is inherent in the system of the Treaty (Jomned Cases C-6/90 and C-
9/90 Francovich and Others [1991] ECR1-5357, paragraph 35; Brasserie
du Péchenr and Factortame, cited above, paragraph 31; Case C-392/93
British Telecommunications [1996] ECR 1-1631, paragraph 38; Case C-
5/94 Hedley Lomas [1996] ECR 1-2553, paragraph 24; Joined Cases
C-178/94,C-179/94,C-188/94, C-189/94 and C-190/94 Dillenkofer
and Others [1996] ECR 1-4845, paragraph 20, Case C-127/95
Norbrook Laboratories [1998] ECR 1-1531, paragraph 106 and Haim,
cited above, paragraph 26).

The Court has also held that that principle applies to any case mn
which a Member State breaches [Union] law, whichever 1s the
authonty of the Member State whose act or omission was
responsible for the breach (Brasserie du Pécheur and Factortame, cited
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above, paragraph 32; Case C-302/97 Konle [1999] ECR 13099,
paragraph 62 and Haim, ated above, paragraph 27).

In mternational law a State which incurs hability for breach of an
mternational commitment is viewed as a single entity, irrespective
of whether the breach which gave rise to the damage 15 attributable
to the legislature, the judiciary or the executive. That principle must
apply a fortiori in the [Union| legal order since all State authonities,
mcuding the legislature, are bound in performing their tasks to
comply with the rules laid down by [Union| law which directly
govern the situaton of individuals (Brasserie du Péchenr and Factortame,
cited above, paragraph 34).

In the lLight of the essential role played by the judicary in the
protection of the nghts derived by individuals from [Union] rules,
the full effectiveness of those rules would be called m question and
the protection of those rights would be weakened it individuals
wete precluded from bemg able, under certain conditions, to ebtain
reparation when their rghts are affected by an infringement of
[Union| law attnbutable to a decision of a court of a Member State
adjudicating at last mstance.

[t must be stressed, i1 that context, that a court adjudicating at last
mstance 1s by defmition the last judicial body before which
mndividuals may assert the nights conferred on them by [Umon| law.
Since an minngement of those dghts by a final deasion of such a
coutt cannot thereafter normally be corrected, individuals cannot be
deprived of the possibility of rendering the State liable m order in
that way to obtain legal protection of their rights.

Moteover, it1s, m particular, m order to prevent rights conferred on
mdividuals by [Union| law from bemg infringed that under the third
paragraph of [Artide 267 TFEU] a court against whose decisions
there 1s no judicial remedy under national law 1s required to make a
reference to the Court of Justice.

Consequently, it follows from the requiremnents inherent in the
protection of the rghts of mdiniduals relying on [Union| law that
they must have the possibility of obtaining redress in the naticnal
courts for the damage caused by the nfringement of those nights
owing to a decision of a court adjudicating at last instance (see
that comnection Brasserie du Péchenr and Facforifame, cited above,
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paragraph 35).

Certain of the governments which submitted cbservations in these
proceedmgs clammed that the prnciple of State hability for damage
caused to indwviduals by mfringements of [Union] law could not be
appled to decisions of a national court adjudicating at last instance.
In that connection arguments were put forward based, in particular,
on the prnaple of legal certainty and, more specifically, the
prnciple of res judicats, the mdependence and authonty of the
judiciary and the absence of a court competent to determine

disputes relating to State Liability for such decisions.

In that regard the importance of the prmciple of res judicata cannot
be disputed (see judgment in Eeo Swiss, ated above, paragraph 46).
In order to ensure both stabiity of the law and legal relations and
the sound admuustration of justice, it 1s unportant that judicial
decisions which have become defirmtive after all rights of appeal
have been exhausted or after expiry of the time-lmits provided for
1 that connection can no lenger be called 1 question.

However, it should be bome in mmd that recognition of the
prnciple of State Lability for a deasion of a court adjudicating at
last instance does not m itsell have the consequence of calling mn
question that decision as res judicata. Proceedings seeking to render
the State liable do not have the same purpose and deo not
necessarily mvolve the same parties as the proceedings resulting mn
the deasion which has acquired the status of res judicata. The
applicant m an action to establish the hability of the State will, if
successful, secure an order against it for reparation of the damage
meurred but not necessartly a declaration mvalidating the status of
res judicata of the judicial decision which was responsible for the
damage. In any event, the principle of State liability inherent in the
[Union] legal order requires such reparation, but not revision of the

judicial decision which was responsible for the damage.

It follows that the principle of res judicata does not preclude
recognition of the ponaple of State liability for the decision of a

court adjudicating at last mstance.

Nor can the arguments based on the mdependence and authonty of
the judicary be upheld.
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As to the independence of the judiciary, the principle of Labality in
question concerns not the personal liability of the judge but that of
the State. The possibility that under certan conditions the State
may be rendered liable for judicial decisions contrary to [Union| law
does not appear to entail any particular nsk that the mdependence
of a court adjudicating at last instance will be called m question.

As to the argument based on the sk of a dunmution of the
authonty of a court adjudicating at last mstance owing to the fact
that 1ts tinal decisions could by mmplication be called 1 question in
proceedings m which the State may be rendered liable for such
decisions, the existence of a right of action that affords, under
certain conditions, reparaton of the mjurous effects of an
erroneous judicial decision could also be regarded as enhancng the
quality of a legal systern and thus in the long run the authonity of
the judicary.

Several governments also argued that applicaton of the ponaple of
State liabdity to decisions of a national court adjudicating at last
mstance was precluded by the difficulty of designating a court
competent to determine disputes concerning the reparation of
damage resulting from such decisions.

In that connection, given that, for reasons essentially connected
with the need to secure for individuals protecton of the nghts
conferred on them by [Umon] rules, the principle of State hability
mherent in the [Union| legal order must apply in regard to deasions
of a national court adjudicating at last instance, 1t 15 for the Member
States to enable those affected to rely on that principle by affording
thern an appropoate right of action. Application of that prinaple

cannot be compromised by the absence of a competent court.

According to settled case-law, in the absence of [Union] legislation,
it 1s for the mternal legal order of each Member State to designate
the competent courts and lay down the detailed procedural rules for
legal proceedings intended fully to safeguard the rights which
mndividuals denve from [Union| law (see the judgments in Case
33/76 Rewe [1976] ECR 1989, paragraph 5; Case 45/76 Comet [1976]
ECR 2043, paragraph 13; Case 68/79 Jusz [1980] ECR 501,
paragraph 25; Frankoevich and Others, cited above, paragraph 42, and
Case C-312/93 Peterbroeck [1995] ECR 1-4599, paragraph 12).



48,

49.

50.

51.

Subject to the reservation that it 1s for the Member States te ensure
1 each case that those rights are effectively protected, it is not for
the Court to become mnvolved in resolving questions of jurisdiction
to which the dassification of certamn legal situations based on
[Union| law may give mise i the national judicial systern (judgments
n Case C-446/93 SEIM [1996] ECR 1-73, paragraph 32 and Dorsh
Consutt, cited above, paragraph 40).

It should be added that although considerations to do with
observance of the principle of res judicata or the mdependence of the
judiciary have caused national legal systemns to unpose restrictions,
which may sometimes be stringent, on the possibility of rendering
the State liable for damage caused by rmustaken judicial decisions,
such considerations have not been such as absolutely to exclude
that pessibility. Indeed, application of the ponaple of State hability
to judicial decisions has been accepted in one form or another by
most of the Member States, as the Advocate General pointed out at
paragraphs 77 to 82 of his Opimmon, even if subject only to

restoctive and varying conditions.

It may also be noted that, in the same connection, the ECHR and,
morte particularly, Article 41 thereof enables the European Court of
Human Rights to order a State which has mfringed a fundamental
right to provide reparaton of the damage resulting from that
conduct for the myured party. The case-law of that court shows that
such reparation may also be granted when the infringement stems
from a decsion of a national court adjudicating at last mstance (see

ECtHR, Dulaurans v France, 21 March 2000, not yet published).

It follows from the foregomg that the prmaple according to which
the Member States are liable to afford reparation of damage caused
to mdividuals as a result of mfringements of [Union| law for which
they are responsible is also applicable where the alleged
mfrmgement stems from a decision of a court adjudicatng at last
mstance. It is for the legal system of each Member State to
designate the court competent to adjudicate on disputes relating to
such reparation.

Conditions governing State hiability

As to the conditions to be satisfied for a Member State to be
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required to make reparation for loss and damage caused to
mdividuals as a result of breaches of [Urmien] law for which the
State 15 tesponsible, the Court has held that these are threefold: the
rule of law infringed must be mtended to confer rights on
mndividuals; the breach must be sufficiently serious; and there must
be a direct causal link between the breach of the obligation
mcurnbent on the State and the loss or damage sustammed by the
wyured parties (Hawnm, cited above, paragraph 36).

State hability for loss or damage caused by a deasion of a national
court adjudicating at last instance which infringes a rule of [Union]
law 15 governed by the same conditions.

With regard more particularly to the second of those conditions and
its application with a view to establishing possible State lLiabiity
owing to a decision of a national court adjudicating at last mnstance,
regard must be had to the speafic nature of the judical function
and to the legitimate requirements of legal certainty, as the Member
States which submitted observations in this case have also
contended. State hability for an mfrngement of [Union| law by a
decision of a national court adjudicating at last instance can be
mcurred only in the exceptional case where the court has manifestly

mfrnged the applicable law.

In order to determine whether that condition 1s satisfied, the

national court hearing a claim for reparation must take account of
all the factors which characterise the situation put before it.

Those factors include, in particular, the degree of clanty and
precsion of the rule mfringed, whether the mfrmgement was
mtentional, whether the error of law was excusable or mexcusable,
the position taken, where applicable, by a [Union| institution and
noen-compliance by the court in question withits obligation to make
a reference for a preliminary ruling under the third paragraph of
[Article 267 TFEU].

In any event, an mfringement of [Union| law will be sufficiendy
sertous where the decision concerned was made in mamfest breach
of the case-law of the Court in the matter (see to that effect Brasserie

dn Pévhenr and Factortane, cited above, paragraph 57).

The three conditions mentioned at paragraph 51 hereof are
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necessary and sufficient to found a oght in favour of individuals to
obtan redress, although this dees not mean that the State cannot
mcur hability under less strict conditions on the basis of national
lawr (see Brasserie du Pévheur and Factortame, cited above, paragraph

66).

Subject to the existence of a right to obtan reparation which is
founded direcly on [Unien] law where the conditons mentioned
above are met, it 15 on the basis of rules of national law on liability
that the State must make reparation for the consequences of the
loss and damage caused, with the proviso that the conditions for
reparation of loss and damage laid down by the national legislation
must not be less favourable than those relating to similar domestic
claims and must not be so framed as to make it in practice
tnpossible or excessively difficult to obtain reparation (Francovich
and Others, paragraphs 41 to 43 and Norbrook Laboratories, paragraph
111).

In the light of all the foregoing, the reply to the first and second
questions must be that the principle that Member States are obliged
to make good damage caused to mdividuals by infringements of
[Union| law for which they are responsible is also applicable where
the alleged mfnngement stems from a deasion of a court
adjudicating at last mstance where the rule of [Union]| law mfrnged
1s intended to confer nghts on individuals, the breach is sufficiently
serious and there 15 a direct causal link between that breach and the
loss or damage sustained by the imnjured parties. In order to
determine whether the mfringement is sutficiently senious when the
mfrngement at issue sterms from such a decision, the competent
national court, taking into account the specific nature of the judicial
function, must determine whether that mfringement 1s manifest. It
1s for the legal system of each Member State to designate the court
competent to determine disputes relating to that reparation,

Third question

At the outset it must be recalled that the Court has consistently held
that, in the context of the application of [Article 267 TFEU], it has
no junsdiction to decide whether a national provision 1s compatible
with [Union] law. The Court may, however, extract from the
wording of the questions formulated by the national court, and
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having regard to the facts stated by the latter, those elernents which
concern the interpretation of [Unien| law, for the purpose of
enablmg that court to resolve the legal problems before 1t {see, mnter
alia, the judgment in Joined Cases C-332/92, C-333/92 and C-
335/92 Enrico 1talia and Others [1994] ECR [-711, paragraph 19).

In 1its third question the national court essentially seeks to ascertain
whether [Article 45 TFEU] and Article 7(1) of Regulation {(EEC)
No 1612/68 of the Council of 15 Qctober 1968 on freedom of
movement for wotkers within the [Union| (O], English Special
Edition 1968 (II), p. 475) are to be interpreted as meaning that they
precude the grant, under conditions such as those laid down in
Article 50a of the GG, of a speaal length-of-service mcrement
which, according to the mterpretation of the
Verwaltungsgerichtshel i its judgment of 24 June 1998, constitutes
a loyalty benus,

Observations submitted o the Conrt

First, Mr Kobler clamms that the special length-of-service merement
provided for in Article 50 of the GG 1s not a loyalty bonus but an
ordmary element of salary, as the Verwaltungsgernichtshof imtially
acknowledged. Moreover, untl the judgment of the
Verwaltungsgerichtshot of 24 June 1998 no Austrian court
considered that the abovementioned allowance constituted a loyalty
bonus.

Next, even on the supposttion that that allowance 15 a loyalty bonus
and such a bonus could justify indirect discomination, Mr Kobler
mamntams that there 1s no settled and certain case-law of the Court
on this point. In those circumstances the Verwaltungsgernichtshof
acted wlfra vires in withdrawing its request for a prelimmnary ruling
and in reaching its determination alone since the mterpretation and
definition of concepts of [Union| law is exclusively a matter for the
Court.

Finally, Mr Ké&bler submits that the criteria governing the grant of
the special length-of-service increment preclude any justification for
the indirect discomunaton which it apples agamnst him. That
allowance 1s payable irrespective of the question as to the Austrian
university i which the claimant has performed his duties and it 15
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not even a requirement that the cawnant should have taught for 15
years continuously in the same discipline.

Stating that the Court cannot interpret national law, the Republic of
Austria maintains that the third queston must be construed as
meaning that the referrmg court wishes to cbtain an interpretation
of [Article 45 TFEU]. In that regard it claims that that provision
does not preclude a systern of remuneration which enables account
to be taken of the qualifications acquired with other national or
foreien employers by a candidate for a post with a view to
determinng lus salary and which, moreover, provides for an
allow ance which may be termed a loyalty bonus, eligibility for which

1s linked to a specific period of service with the same emplo ver.

The Republic of Austria explains that, in the light of the fact that
Mt Kébler, as an ordmnary university professor, 15 in an employment
relationship governed by public law, his employer 1s the Austrian
State. Therefore, a professor passing from one Austoan university
to another does not change employer. The Republic of Austra
points out that there are also private universities in Austria. The
professors teaching there are employees of those establishments
and not of the State with the result that their employment
relationship 15 not governed by the GG.

The Comimission contends for its part that Article 50a of the GG
discrirmunates, in breach of [Article 45 TFEU], between perieds of
service completed in Austrian universities and those completed i
the universities of other Member States.

According to the Commission, the Verwaltungsgerichtshof m its
final assessment clearly misconstrued the scope of the judgment in
S choning-Kongebetopoulon, cited above. In the light of the fresh
elements of national law, the Commussion considers that that court
ought to have persisted with its request for a prelimmary ruling at
the same time as reformulating it. In fact, the Court has never
expressly adjudged that a loyalty bonus can justfy a discomminatory

provision in regard to the workers of other Member States.

Moreover, the Comimission clains that, even if the special length-
of-service increment at issue in the main proceedings is to be
regarded as a lovalty bonus, it cannot justity an impediment to
freedom of movement for workers. It considers that, in principle,
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[Union| law does not preclude an employer from seeking to retain
qualified empleyees by offenng increases in salary or benuses to its
staft depending on length of service in the undertaking. None the
less, the Uloyalty bonust] provided for 1 Article 50a of the GG 15
to be distinguished from benuses which produce their effects solely
within the undertaking masmuch as it operates at the level of the
Member State concerned to the exclusion of the other Member
States and thus directly affects freedom of movement of teachers.
Moreover, the Austrian universities are not only in competition
with the establishments of the other Member States but also
amongst themselves. Yet, the provision mentioned dees not
produce effects in regard to the latter type of competition.

Reply by the Conrt

The special length-of-service increment granted by the Austrian
State gua employer to university professors under Article 50a of the
GG secures a fmancial benefit in addiion to basic salary the
amount of which is already dependent on length of service. A
university professor receives that increment it he has carried on that
profession for at least 15 years with an Austrian university and if,
furthermore, he has been in receipt for at least four years of the
normal length-of-service mcrement.

Accordingly, Article 50a of the GG precudes, for the purpose of
the grant of the special length-of-service mcrement for which it
provides, any possibility of taking mto account periods of activity
completed by a university professor in a Member State other than
the Republic of Austria.

Such a regime 15 clearly likely to impede freedom of movement for
wotkers in two respects.

First, that regitme operates to the detriment of migrantworkers who
are nationals of Member States other than the Republic of Austna
where those workers are refused recognition of periods of service
completed by them in those States in the capacity of university
professor on the sole ground that those petiods were not
completed in an Austrian uriversity (see, in that connection, with
regard to a comparable Greek provision, Case C-187/96 Comprission
v Greeee [1998] ECR [-1095, paragraphs 20 and 21).



74,

75,

76.

77,

Secondly, that absolute refusal to recognise perods served as a
university professor in a Member State other than the Republic of
Austria immpedes freedom of movement for wotkers established m
Austria masmuch as it is such as to deter the latter from leaving the
country to exercise that freedom. In fact, on their return to Austria,
their vears of experience m the capacity of university professor in
another Member State, that is to say in the pursuit of comparable
activities, are not taken into account for the purposes of the special
length-ot-service increment provided for in Article 50a of the GG.

Those considerations are not altered by the fact relied on by the
Republic of Austria that, owing to the possibility atforded by
Article 48(3) of the GG to grant migrant umversity professors a
higher basic salary m order to promote the recrutment of foreign
university professors, their remuneration 1s often more than that
recetved by professors of Austrian urnversities, even after account is
taken of the special length-of-service increment.

In fact, on the one hand, Artide 48(3) of the GG offers merely a
possibility and does not guarantee that a professor from a foreign
university will receive as from his appointment as a professor of an
Austrian umversity a higher remuneration than that receved by
professors of Austrian universites with the same experience.
Secondly, the additional remuneration available under Article 48(3)
of the GG upon appomntment 1s quite different from the special
length-otf-service mncrement. Thus, that provision does not prevent
Article 50a of the GG from having the effect of occastonmng
unequal treatment in regard to mugrant umversity professors as
opposed to prefessors of Austrian universities and thus creates an
mmpediment to the freedom of movement of workers secured by

[Article 45 TFEU]J.

Consequently, a measure such as the grant of a speaal length-of-
service mcrement provided for m Article 50a of the GG 15 likely to
constitute an obstade to freedom of movement for workers
prehibited m proncple by [Artide 45 TFEU] and Articdle 7(1) of
Regulation No 1612/68. Such a measure could be accepted only if
it pursued a legitimate aim compatible with the Treaty and were
justified by pressing reasons of public interest. But even if that were
so, applcation of that measure would still have to be such as to
ensure achievement of the aim in question and not go beyond what
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is necessary for that purpose (see, inter alia, Case C-19/92 Krans
[1993] ECR 11663, paragraph 32, Case C-55/94 Gebhard [1995]
ECR 1-4165, paragraph 37 and Case C-415/93 Bogwan [1995] ECR
[-4921, paragraph 104).

In 1its judgment of 24 June 1998 the Verwaltungsgerichtshot held
that the special length-of-service increment provided for in Article
50a of the GG constituted under national law a benus seelung to
reward the loyalty of professors of Austrian universities to their sole
employer, namely the Austrian State.

Accordingly, it is necessary to examine whether the fact that under
national law that benefit constitutes a loyalty bonus may be deemed
under [Union| law to indicate that it 15 dictated by a pressing public-
mnterest reason capable of jusufying the obstacle to freedom of
movement that the bonus mvolves.

The Court has not yet had the opportunity of deciding whether a
loyalty bonus can justify an obstacle to freedom of movement for
workers.

At paragraphs 27 of the judgment in Schoning-Kongebetoponton, cited
above, and 49 of the judgment in Case C-195/98 Osterreichischer
Gewerkschaftshund [2000] ECR 110497, the Court rejected the
arguments advanced in that regard by the German and Austrian
Governments respectively. Indeed, the Court there stated that the
legislation atissue wasnot on any view capable of seeking to reward
the employee’s loyalty to lus employer, because the increase in
salary which that wotker received in respect of his length of service
was determined by the years of service completed with a number of
employers. Since, in the cases giving rise to those judgments, the
mcrease i salary did not constitute a loyalty bonus, it was not
necessary for the Court to examine whether such a bonus could mn
itself justify an cbstacle to freedom of movement for workers.

In the present case the Verwaltungsgerichtshof held i its judgment
of 24 June 1998 that the special length-of-service mcrement
provided for in Article 50a of the GG rewards an employee's loyalty
to a single employer.

Although 1t cannot be excluded that an cbijective of rewarding
wotkers' loyalty to their employers mn the context of policy



84,

35.

36.

87.

38.

concernng research or umiversity education constitutes a pressing
public-mterest reason, given the particular characteristics of the
measure at issue m the main proceedings, the obstade which 1t
entails clearly cannot be justified i the light of such an cbjective.

First, although all the professors of Austrian public universities are
the employees of a smgle employer, namely the Austrian State, they
are assigned to different universities. However, on the employment
market for university professors, the various Austran universities
are in competition not only with the umiversities of other Member
States and those of non-Member States but also amongst
thernselves. As to that second kind of competition the measure at
issue m the main proceedings does nothing to promote the loyalty
of a professor to the Austman university where he performs his
duties.

Second, although the special length-ot-service increment seeks to
reward wotkers' loyalty to their employer, it also has the effect of
rewarding the professors of Austnan universiies who continue to
exercise their profession on Austran territory. The benefit in
question 15 therefore likely to have consequences in regard to the
choice made by those professors between a post i an Austrian
university and a post in the university of another Member State.

Accordingly, the special length-of-service mncrement at issue in the
main proceedings does not solely have the effect of rewarding the
employee's loyalty to his employer. It also leads to a partiionng of
the matket for the employment of university professors n Austra
and runs counter to the very ponaple of freedom of movernent for
workers.

It follows from the foregomng that a measure such as the specal
length-of-service merement provided for in Article 50a of the GG
results m an obstacle to freedom of movement for workers which
cannot be justified by a pressmg public-interest reason.

Accordingly, the reply to the tlird question referred for a
preliminary ruling must be that [Article 45 TFEU] and 7(1) of
Regulation No 1612/68 are to be interpreted as meaning that they
preclude the grant, under conditions such as those lad down m
Article 50a of the GG, of a speaal length-of-service mecrement
which, according to the mnterpretation of the
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Verw altungsgerichtshoel i its judgment of 24 June 1998, constitutes
a loyalty benus,

Fourth and fifth questions

By its fourth and fifth questions, which must be dealt with together,
the national court is essentially seeking to ascertam whether, in the
main proceedings, the lability of the Member State 1s incurred
owing to an infringement of [Union| law by the judgment of the
Verwaltungsgerichtshof of 24 June 1998.

Observations sbmitted to the Conrt

In regard to the fourth queston, Mr Kébler, the German
Government and the Comimussion daim that [Article 45 TFEU] is
directly applicable and creates for individuals subjective rights
which the authonities and national courts are required to safeguard.

The Republic of Austria mamtains that it 1s appropuate to give a
reply to the fourth question only if the Court does not reply to the
preceding questions in the manner suggested by it. Inasmuch as the
fourth question was raised only in the event of an affirmative reply
to the third questior, which it regards as madmissible, 1t proposes
that the Court should not reply to that tourth question. Moreover,
it claims that it 15 unclear since the order for reference contains no
reasoning in regard to it.

As regards the fifth question, Mr Kébler maintamns that the reply to
it should be in the affirmative since the Court has to hand all the
materials enabling 1t to rule itself on whether m the mam
proceedmgs the Verwaltungsgerichtshof clearly and significantly

exceeded the discretion available to it.

The Republic of Austria considers that 1t 1s for the national courts
to apply the coteria concerning the Lability of the Member States
for loss or damage caused to individuals by mfringements of
[Union]| law.

None the less, in the event that the Court should itself reply to the
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question whether the liability of the Republic of Austra is incurred,
it maintaimns, first, that [Article 267 TFEU] 1s not mtended to confer
rights on individuals. [t considers therefore that that condition
governing liability is not satistied.

Secondly, it 15 undeniable that, m the context of a dispute pending
before them, the national courts have a large margin of discretion m
determinng whether or not they are obliged to formulate a request
for a preluninary ruling, In that regard the Republic of Austoa
maintains that, since in its judgment in Sehining-Kongebetopoulon the
Court considered that loyalty bonuses are not, m prinaple, contrary
to the provisiens relating to freedom of movement for workers, the
Verwaltungsgerichtshof nightly concluded that, m the case before it,
it was entitled itself to decide the questions of [Union]| law.

Thirdly, should the Court  acknowledge  that  the
Verwaltungsgerichtshof did not observe [Umon| law i its judgment
of 24 June 1998, the conduct of that court could not n any event
be characterised as a sufficiently serious breach of that law.

Fourthly, the Republic of Austria claims that there cannot be any
causal link between the withdrawal by the Verwaltungsgenchtshof
of the request for a prelunmary ruling addressed to the Court and
the damage actually alleged by Mr Kdbler. Those arguments are in
fact based on the plainly unacceptable supposiion that, if the
request had been mamtained, the preliminary ruling by the Court
would necessarily have upheld Mr Kébler's arguments. In other
words, underlymng those arguments 1s the mmplication that the
damage constituted by non-payment of the special length-of-service
mcrement for the penied from 1 January 1995 to 28 February 2001
would not have occurred if the request for a preliminary ruling had
been mamtained and had resulted in a decision of the Court.
However, 1t 15 neither possible for a party to the main proceedings
to found arguments on a prejudgment as to what the Court would
have deaded in the case of a request for a preliminary ruling, nor 1s
it permissible to clarm damage under that head.

For its part, the German Govermnment maintains that it 15 for the
national court to determine whether the conditions governing the

Liablity of the Member State are satisfied.

The Commission considers that the hability of the Member State is
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not mncurred in the mam proceedings. In fact, although m its view
the Verwaltungsgerichtshof in its judgment of 24 June 1998
mismterpreted the Schining-Kougebetapoulon judgment, cited above
and, moreover, mfringed [Article 45 TFEU] in ruling that Article
50a of the GG was not contrary to [Unton] law, that mfningement is
11 some way excusable.

Reply by the Conrt

It 15 clear from the case-law of the Court that it 1s, m prmnciple, for
the national courts to apply the cntena for establishing the liability
of Member States for damage caused to individuals by breaches of
(Urnion| law (Brasserie du Pétheur and FPactoriame, paragraph 58), m
accordance with the guidelines laid down by the Court for the
applcation of those crteria (Braserie du Péchenr and Factortame,
paragraphs 55 to 57; British Telcommmpuications, cited above,
paragraph 411; Joined Cases C-283/94, C-291/94 and C-292/94
Denkavit and Others [1996] ECR 1-5063, paragraph 49, and Kenle,
cited above, paragraph 58).

None the less, m the present case the Court has available to it all
the matenals enabling it to establish whether the conditions
necessaty for hability of the Member State to be incurred are
fulfilled.

The rule of law infringed, which must confer rights on mdividuals

The rules of [Union| law whose mfringernent is at issue mn the maim
proceedmgs are, as is apparent from the reply to the third question,
[Article 45 TFEU] and 7(1) of Regulation No 1612/68. Those
provisions specify the consequences resulting from the fundamental
prnciple of freedom of movement for workers within the [Union]
by way of the prolibition of any discrimination based on nationality
as between the wotkers of the Member States, m particular as to
remuneration.

[t cannot be disputed that those provisions are intended to confer
rights on individuals.
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The suffictently serious nature of the breach

The course of the procedure which led to the judgment of the
Verwaltungsgerichtshef of 24 June 1998 should be kept in view.

In the dispute pending before it between Mr Kébler and the
Bundesrmumster fiir Wissenschaft, Forschung und Kunst (Federal
Mirmster for Scence, Research and Art) concermng the latter's
refusal to grant Mr Kébler the speaal length-otf-service merement
provided for in Artide 50a of the GG, that court, by order of 22
October 1997 registered at the Registry of the Court under Case
number C-382/97, referred to the Court for a preliminary ruling a
question on the mterpretation of [Artide 45 TFEU] and Articles 1
to 3 of Regulation No 1612/68.

The Verwaltungsgerichtshot states in that order, mter alia, that m
order to deade the 1ssue pending before it: L1t 15 essential to know
whether it 15 contrary to [Union] law under [Article 45 TFEU]
for the Austran legislature to make the grant of the [special
length-ot-service mcrement for ordmary university professors(,
which is in the nature of neither a loyalty bonus nor a reward, but is
rather a component of salary under the advancement system,
dependent on 15 years service at an Austrian university.[]

First, that order for reference reveals without any ambiguity that the
Verwaltungsgerichtshoef considered at that tune that under national
law the special length-of-service merement mn question did not
constitute a loyalty bonus,

Next, it follows from the written observations of the Austrian
Government in Case C-382/97 that, in order to demonstrate that
Article 50a of the GG was not capable of mfrmging the prinaple of
freedom of movement for workers enshrned mn [Article 45 TFEU]
, that Government merely contended that the special length-of-
service increment provided for by that provision constituted a

loyalty bonus.

Finally, the Court had already held at paragraphs 22 and 23 of its
S chining-Kongebetoponlon judgment, cited above, that a measure which

makes a worker's remuneration dependent on lus length of service
but excludes any possibility for comparable periods of employment
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completed in the public service of another Member State to be
taken mnto account is likely to mfringe [Article 45 TFEU].

Given that the Court had already adjudged that such a measure was
such as to mfringe that provision of the Treaty and also that the
only justification ated m that regard by the Austrian Government
was not pertinent m the light of the order for reference itself, the
Registrar of the Court, by letter of 11 March 1998, forwarded a
copy of the judgment in Sechining-Kongebetopoulon to the
Verwaltungsgerichtshof so that 1t could examine whether it had
avalable to it the elements of mterpretation of [Umon| law
necessary to determine the dispute pending before it and asked 1t
whether, in the light of that judgment, it deemed it necessary to
maintain its request for a preliminary ruling.

By order of 25 March 1998, the Verwaltungsgenchtshef asked the
parties to the dispute before it for their views on the request by the
Registrar of the Court, observing, on a provisional basis, that the
peint of law forming the subject-mmatter of the prelimmnary-
reference procedure i question had been resolved in favour of Mr
Kébler.

By order of 24 June 1998, the Verwaltungsgerichtshof withdrew its
reference for a preliminary ruling, taking the view that 1t was no
longer necessary to persist with that request in order to resolve the
dispute. It stated that the decisive question in the present case was
whether the special length-of-service mcrement provided for in
Article 50a of the GG was a loyalty bonus or not and that that
question had to be decided in the context of national law.

In 1ts judgment of 24 June 1998 the Verwaltungsgerichtshot held
that, (0 1ts order for reference of 22 October 1997, it had taken
the view that the O speaal length of service mcrement for ordinary
university professorsl] 1s m the nature neither of a loyalty bornus
not of a rewardl], and that [ that mterpretation of the law, which 1s
not  binding on  the parties to proceedings before the
Verw altungsgerichtshoef, cannot be upheld.[ The
Verwaltungsgerichtshot then comes to the condusion that that
benefit 1s n fact a loyalty benus.

It follows from the foregoing that, after the Registrar of the Court
had asked the Verwaltungsgerichtshof whether 1t was maintainng



115.

116.

117.

118.

119.

120.

its request for a prelimmary ruling, the latter reviewed the

classification under national law of the special length-of-service
mcrement.

Followmg that reclassificaton of the speaal length-of-service
mcrement provided for in Article 50a of the GG, the
Verwaltungsgerichtshof  dismissed Mr Kobler's action. In its
judgment of 24 June 1998 it inferred from the judgment in Sehoning-
Kongebetgponlon that since that benefit was to be deemed a loyalty
bonus, 1t could be justified even if it was in itself contrary to the
prnciple of non-discromination laid down in [Article 45 TFEU].

Heowever, as 15 dear from paragraphs 80 and 81 hereof, the Court
did not express a view in the judgment in Sehdning-Kougebetoponlon on
whether and 1f so under what conditions the obstacle to freedom of
movement for wotkers constituted by a loyalty bonus could be
justified. Thus the mferences drawn by the Verwaltungsgernichtshof

frem that judgment are based on an incorrect reading of it.

Accordingly, since the Verwaltungsgerichtshof amended its
mterpretation of national law by classifying the measure provided
for in Article 50a of the GG as a loyalty bonus after the judgment
w1 Schioning-Kougebetoponlon had been sent to it and since the Court
had not yet had the opportunity of expressing a view on whether
the obstadle to freedom of movement for workers constituted by a
loyalty bonus could be justified, the Verwaltungsgenichtshof ought
to have maintained its request for a preliminary ruling.

That court was not entitled to take the view that resolution of the
peint of law at 1ssue was clear from the setled case-law of the
Court or left no room for any reasonable doubt (Case 283/81
CILEFIT and Others [1982] ECR 3415, paragraphs 14 and 16). It was
therefore obliged under the third paragraph of [Artice 267 TFEU]
to mamtam its request for a prelimmary ruling.

Moreover, as 1s dear from the reply to the third question, a measure
such as the special length-of-service merement provided for in
Article 50a of the GG, even if it may be dassified as a loyalty
bonus, entails an obstacle to freedom of movement for workers
contrary to [Umon] law. Accerdingly, the Verwaltungsgerichtshof
mfrmged [Union| law by its judgment of 24 June 1998.



121.

122.

123

124.

125.

126.

It must therefore be exarmmned whether that infringement of
[Umion]| law 1s manifest i character having regard in particular to
the factors to be taken into consideration for that purpose as
mdicated in paragraphs 55 and 56 above.

In the first place, the mtrmgement of [Umnion] rules at 1ssue m the
reply to the third question cannot in itselt be so characterised.

[Union| law does not expressly cover the point whether a measure
for rewarding an emplovee's loyalty to his employer, such as a
loyalty bonus, which entails an obstacle to freedom of movement
for workers, canbe justified and thus bein conformity with [Union]
law. No reply was to be found to that question in the Court's case-
law. Not, moreover, was that reply obvious.

In the second place, the fact that the national court in question
ought to have maintained its request for a preliminary ruling, as has
been established at paragraph 118 hereol, is not of such a nature as
to  invalidate that conclusion. In  the present case the
Verwaltungsgerichtshof had decided to withdraw the request for a
preliminary ruling, on the view that the reply to the question of
[Umion| law to be resclved had already been given in the judgment
w1 Schioning-Kougebetoponlon, cited above. Thus, it was owing to its
mcotrect readmg of that judgment that the Verwaltungsgerichtshot
ne longer censidered it necessary to refer that question of
mterpretation to the Court.

In those drcumstances and n the light of the drcumstances of the
case, the mfringement found at paragraph 119 hereof cannot be
regarded as being manifest in nature and thus as sufficiently senous.

It should be added that that reply 15 without prejudice to the
obligations ansing for the Member State concemned from the
Court's reply to the third question referred.

The reply to the fourth and fifth questions must therefore be that
an mfrngemnent of [Union| law, such as that stemming mn the
crcumnstances of the main proceedmgs from the judgment of the
Verwaltungsgerichtshel of 24 June 1998, does not have the
requisite manifest character for liability under [Umion| law to be
mcurred by a Member State for a decision of one of its courts
adjudicating at last mstance.



127.

Costs

The costs incurred by the Austrian, German, French, Netherlands
and United Kingdom Governments, and by the Commission,
which have subrutted observatons to the Court, are not
recoverable. Since these proceedings are, for the parties to the main
proceedmgs, a step mn the proceedings pending before the national

court, the decision on costs 15 a matter for that court.
On those grounds,

THE COURT,

mn answer to the questions referred to 1t by the Landesgericht fir

Zivilrechtssachen Wien by order of 7 May 2001, hereby rules:

1. The principle that Member States are obliged to make good
damage caused to individuals by infringements of [Union]
law for which they are responsible is also applicable where the
alleged infringement stems from a decision of a court
adjudicating at last instance where the rule of [Union] law
infringed is intended to confer rights on individuals, the
breach is sufficiently serious and there is a direct causal link
between that breach and the loss or damage sustained by the
injured parties. In order to determine whether the
mfringement is sufficiently serious when the infringement at
issue stems from such a decision, the competent national
court, taking into account the specific nature of the judicial
function, must determine whether that infringement is
manifest. It is for the legal system of each Member State to
designate the court competent to determine disputes relating
to that reparation.

2. [Article 45 TFEU] and Article 7(1) of Regulation (EEC) No
1612/68 of the Council of 15 October 1968 on freedom of
movement for workers within the [Union] are to be
mterpreted as meaning that they preclude the grant, under
conditions such as those laid down in Article 50a of the
Gehaltsgesetz 1956 (law on salaries of 1956), as amended in
1997, of a special length-of-service increment which,



according to the interpretation of the Verwaltungsgerichtshof

(Austria) in its judgment of 24 June 1998, constitutes a loyalty
bonus.

3. An infringement of [Union] law, such as that stemming in
the circumstances of the main proceedings from the judgment
of the Verwaltungsgerichtshof of 24 June 1998, does not have
the requisite manifest character for hiability under [Union] law
to be incurred by a Member State for a decision of one of its
courts adjudicating at last instance.

Redriguez Iglesias
Puissochet
Wathelet
Schintgen
Tiunmerrmans
Gulmann
Edward
La Pergola
Jann
Skouris
Macken
Colneric
von Bahr
Cunha Rodrigues
Rosas

Delivered in open court in Luxernbourg on 30 Septernber 2003,



R. Grass G .C. Rodriguez Iglesias

Registrar President
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