JUDGMENT OF THE COURT (Third Chamber)

13 July 2006

([Artcle 101 TFEU]— Cempetiion — Agreernents, deasions and concerted practices — Accidents
caused by motor vehicles, vessels and mopeds — Compulsory avil hability insurance — Increase
in premiums — Effect on trade between Member States — Right of third parties to claim
compensation for harm suffered — National courts and trbunals having junsdiction — Limitation
petiod — Punitive damages)

In Joined Cases C-295/04 to C-298/04,
REFERENCES for a preliminary ruling under [Article 267 TFEU] from the Grudice di Pace di
Bitonto ({Italy), made by decision of 30 June 2004, received at the Court on 13 July 2004, in the
proceedings
Vincenzo Manfredi (C-295/04)
v
Lloyd Adriatice Assicurazioni SpA,
Antonio Cannito (C-296/04)
v
Fondiaria Sai SpA,
and
Nicolo Tricarico (C-297/04),
Pasqualina Murgolo (C-298/04)
-
AssitaliaSpA,
THE COURT (Third Chamber),

composed of A, Ros}as, President of Chamber, J. Malenovsky, S. von Bahr (Rapporteur), A.
Borg Barthet and A. O Caoimnbh, Judges,

Advocate General; L.A. Geelhoed,
Regustrar: L. Hewlett, Principal Administrator,

having regard to the wtten procedure and further to the hearing on 10 November 2005,

after considering the observations submitted on behalf of:

— Assitalia SpA (C-297/04 and C-298/(4), by A. Pappalardo, M. Merola and D.P. Domenicucdi,

lawryers,



— the Italian Government, by LM, Braguglia, acting as Agent, assisted by M. Fiozilli, avvocato
dello Stato,

— the German Government, by C. Schulze-Bahr, actng as Agent,
— the Austrian Governmment, by C. Pesendorfer, acting as Agent,

— the Commussion of the European [Uricn|, by T. Christoforcuand F. Amato, acting as Agents,
after hearing the Opimion of the Advocate General at the sitting on 26 January 2006,

gives the following

Judgment

1 The references fora prelimmary ruling concern the mterpretation of [Article 101 TFEUJ.

2 The questions were raised in an action for damages brought by Vincenzo Manfredi against Lloyd
Adriatico Assicurazioni SpA, by Antorio Cannito agamst Fondiaria Sai SpA and, respectively, by
Nicold Trcanico and Pasqualna Murgulo against Assitalia SpA (“Assitalia’) in order to obtain an
order against those msurance companies for repayment of the increase m the cost of premiums
for compulsory avil hability insurance relatmg to accidents caused by motor vehicles, vessels
and mopeds (‘avil lability auto msurance”) paid due to the increases implemented by those
companies under an agreement dedared unlawful by the national competiion authorty
(Autorita garante per la concorrenza e del mercato; ‘the AGCM?).

Relevant national provisions

3 Article 2(2) of Law No 287 of 10 October 1990 on the rules for the protection of competition and
markets (Legge 10 ottobre 1990 No 287, Nomme per la tutela della concorrenza e del mercato,
GURI No 240 of 13 October 1990, p. 3) (Law No 287/90°) prohibits arrangements between

undertakings which have as their object or effect appreciably to prevent, restrict or distort
competiionin the national market or a substantial part ofit.

4 Under Article 2(1) ‘arrangements’ include agreements and/or concerted practices between
undertakings, and decisions, even those adopted on the basis of statute or regulation, of
consorta, assodations of undertakmgs and other sumular entities.

5 Under Article 2(3) of Law No 287/90, prohibited agreements are null and void.

6 Article 33(2) of that law states that actions for annulment and damages and applications for interim
measures in relation to mnfringements of the provisions referred to in Titles I to 1V of that law,
mncluding Article 2, are to be broughtbefore the Corte d’appelle having ternitorial junisdiction.

The main proceedings and the questions referred for a preliminary ruling

7 By decisions of 8 September 1999, 10 Novemnber 1999 and 3 February 2000, the AGCM initiated the
procedure for infringement laid down in Article 2 of Law No 287/90 against various insurance
comparnies, including the three defendant comparues in the main proceedmgs. It was alleged that
those comparues had participated in an arrangement for the purpose of ‘the tied selling of
separate products and the exchange of mformation between competing undertakings’. As



regards the present cases, only the arrangement for the exchange of infommation between
competing undertakings is relevant.

8 The AGCM observed that in the period from 1994 to 1999, unlike what happened in the rest of
Europe, Italy saw an unusual and sustamned increase in the cost of premiums for civil liability
auto msurance, which is compulsory.

9 The AGCM also cbserved that the market for avil hability auto insurance premiums is characterised
by considerable barriers to entry, which have amsen prmanly due to the need to set up an
efficient distribution network and a network of centres for the settlement of acadent claims

throughout the country.

10 In the course of the procedure before it, the AGCM obtained documentation showing extensive
and widespread exchange of information between varicus cvil liabdity auto insurance
companies telating to all aspects of msurance activities, such as, i particular, prices, discounts,
receipts, costs of acadents and distribution costs.

11 In its final decision No 8546 (I377) of 28 July 2000 (Bolletino 30/2000 of 14 August 2000) the
AGCM declared that the msurance compantes invelved had implemented an unlaw ful
agreement for the purpose of exchanging information on the msurance sector. That agreement
enabled those undertakings to coordinate and fix the prices of avil hability auto msurance
premiums so as to charge users large increases in premiums which were not justified by market
conditions and which they could notescape.

12 The AGCM?s decision, which was challenged by the msurance comparnies, was essentially upheld by
the Tribunale ammirustrativo regionale per 1 Lazo (Regional Administrative Court of Latium)
and by the Censiglio diStato (Counal of State).

13 The applicants 1n the main proceedings brought their respective actions before the Giudice di pace
di Bitento to obtain damages against each insurance company cencerned for the increase in the

cost of prermiums paid by reason of the agreernent declared unlaw ful by the AGCM.

14 It 1s clear from Assitalia’s observations that, accordmg to the applicants in the main proceedings,
the investigation carried out by the AGCM revealed that the average price of civil liability auto
mnsurance premiums was 20% higher than would have been the case if the competitive conduct
of the insurance companies had not been distorted by the concerted practice. The infringement
cormmmitted by the compares taking part i that practice thus resulted in harm to final
consumers owing to the fact that the payment for a civil hability auto insurance premium was on
average 20% higher than what they would have paid had there been no nfringement of the
competition rules.

15 The msurance compares in the main proceedings pleaded, mter alia, that the Giudice di pace di
Bitonto did not have jurisdiction under Article 33 of Law No 287/90 and that the right to
restitution and /or compensationin damages was out of tirne.

16 The national court takes the view that, in so far as insurance compantes of other Member States
also carrying on their activities in [taly also tock part in an agreement ruled unlawful by the
AGCM, the alleged agreement infringes not only Article 2 of Law No 287/90 but also [Article
101 TFEU], paragraph 2 of which declares void all prolubited agreements, decisions and

concerted practices.

17 It considers that any third party, incduding the consumner and end user of a service, may consider
itself entitled to rely on the invalidity of an agreement prohibited under [Article 101 TFEU] and
claim compensation in damages where there 1s a causal relationship between the harm suffered

and the prolubited arrangement.



18 If that is the case, a provision such as that in Article 33 of Law No 287/90 could be regarded as
contrary to [Umnton] law. The tinescales are much longer and the costs much higher in
proceedmgs before the Corte d’appelle compared to those m proceedings before the Giudice di
pace, which could comprormmuse the effectiveness of [Article 101 TFEU].

19 The national court is also uncertain whether the linitation period for brnginge actions for damages,
and the amount of damages to be paid, both of which are fixed by national law, are compatible
with [Article 101 TFEU].

20 It is in those crcumstances that, in Joined Cases C-295/04 to C-297/04, the Giudice di pace di
Bitonto deaded to stay the proceedings and to refer the following questions to the Court for a
preliminary ruling:

1. Is [Artide 101 TFEU] to be interpreted as meaning that it renders void an agreement or
concerted practice between msurance companies consisting of a mutual exchange of
mformation which makes it possible to increase avil liability aute msurance policy
premiums which are not justified by market conditions, having regard, in particular, to the
fact that undertakings from several Member States took part in the agreement or
concerted practice?

2. Is [Article 101 TFEU] to be mterpreted as meanming that it entitles third parties who have a
relevant legal interest to rely on the invalidity of an agreement or practice prolubited by
that [Umnion] provision and cain damages for the harnm suffered where there 1s a causal
relationship between the agreement or concerted practice and the harm?

3. Is [Articde 101 TFEU] to be interpreted as mearing that for the purposes of the limitation
petiod for brmging an action for damages based thereor, time begins to tun from the day
on which the agreement or concerted practice was adopted or the day on which the
agreemnent or concerted practice came to an end?

4. Is [Article 101 TFEU] to be interpreted as meaning that where the national court sees that the
damages that can be awarded on the basis of national law are n any eventlower than the
economic advantage gamed by the mfrtingng party to the prolubited agreement or
concerted practice, it should also award of its own motion pumtive damages to the
injured third party, making the compensable amount higher than the advantage gained by

the infringing party in order to deter the adoption of agreements or concerted practices
prohibited under [Article 101 TFEU]

21 In Case C-298/04, the Giudice di pace di Bitonto decided to stay the proceedings and to refer the

following questions to the Court for a preliminary ruling:

1. Is [Artide 101 TFEU] to be interpreted as meaning that it renders void an agreement or
concerted practice between msurance companies consisting of a mutual exchange of
mformation which makes it possible to mncrease civil labiity auto msurance policy
premiums which are not justified by market conditions, having regard, i particular, to the
fact that undertakimgs from several Member States took part in the agreement or
concerted practice?

2. Is [Artice 101 TFEU] to be interpreted as meaning that it precludes the application of a
national provision similar to that in Article 33 of Law [No 287/90] under which a claim
for damages for infringement of [Umon| and national provisions for anti-competitive
arrangerments must alse be made by third parties before a court other than that which
usually has jurisdiction for daims of sumilar value, thus involving a censiderable increase
1 costs and time?



3. Is [Article 101 TFEU] to be mterpreted as meaning that it entitles third parties whe have a
relevant legal interest to rely on the invalidity of an agreement or practice prolubited by
that [Union| provision and caim damages for the harm suffered where there 1s a causal
relationship between the agreement or concerted practice and the harm?

4. Is [Article 101 TFEU] to be interpreted as mearing that for the purposes of the limitation
petiod for brmging an action for damages based thereor, time begins to tun from the day
on which the agreement or wncerted practice was adopted or the day on which the
agreement or concerted practice came to an end?

5. Is [Article 101 TFEU] to be interpreted as meaning that where the national court sees that the
damages that can be awarded on the basis of national law are in any event lower than the
economic advantage gamed by the mfringing party to the prolubited agreement or
concerted practice, 1t should also award of its own motion pumtive damages to the
mjured third party, making the compensable amount higher than the advantage gamed by
the infringing party in order to deter the adoption of agreements or concerted practices
prohibited under [Article 101 TFEU]

22 By order of the President of the Court of 28 September 2004, Cases C-295/04 to C-298/04 were
joined for the purposes of the written and oral procedure and the judgment.

Admissibility of the questions referred for a preliminary ruling

Observations submitted to the Court

23 Assitaha submuts, first of all, that the summary of the factual and legal context undetlying the
questions referred for a prelimmary miling 1s so inadequate and ambiguous that it does not
enable all the parties potentially affected to set cut sufficiently their cbservations in that regard,
ot the Court to provide a useful answer to those questions.

24 Secendly, Assitalia subruts that the questions raised by the Giudice di pace di Bitonte are
madmissible n so far as they relate to the interpretation of a provision of the [FEU] Treaty
which 1s manifestly mapplicable to the cases m the main proceedings.

25 The agreement at issue i the man proceedings produced effects limited te Italy and did not
therefore appreciably affect trade between Member States within the meamng of [Article 101
TFEU] (see, in particular, Joined Cases C-215/96 and C-216/96 Bagnasco and Others [1999] ECR
1-135). Further, the non-application of [Artide 101 TFEU] was not challenged before the
national courts and the AGCM?s decision, based on Article 2 of Law No 287/90, has become
final. In addition, Article 1(1) of Law No 287/90 states that its provisions ‘shall apply to
agreements, abuses of a deminant position and concentrations of undertakings which do not

come within the scope of application ... of Articles [101] and/or [102 TFEU]], Regulations ...

or [Umnion]| acts having a comparablelegislative effect’

Findings of the Conrt

26 In accordance with settled case-law, in the context of the cooperation between the Court and the
national courts provided for by [Artide 267 TFEU] 1t 1s solely for the national court, before
which the dispute has been brought and which must assume responsibility for the subsequent
judicial decision, to determumne in the light of the particular circumstances of the case both the
need for a preliminary ruling in order to enable it to dehver judgment and the relevance of the
questionns which it submits to the Court. Consequently, where the questions submitted for a
preliminary ruling concern the interpretation of [Union| law, the Court 1s, in principle, bound to



give a ruling (see, inter alia, Case C-415/93 Bogwan [1995] ECR 1-4921, paragraph 59, and Case
C-316/04 S tichting Zuid Hollandse Milienfederatie [2005] ECR1-9759, paragraph 29).

27 However, the Court has also stated that, in exceptional circumstances, it 1s for the Court to examme
the conditions m which the case was referred to it by the natienal court, in order to assess
whether it has junisdiction (see, to that effect, Case 244/80 Faiz [1981] ECR 3045, paragraph
21). The Court may refuse to rule on a question referred for a preliminary ruling by a national
court only where it is quite obvious that the interpretation of [Union| law that is sought bears no
relation to the facts of the main action or its purpose, where the problem 1s hypothetical, or
where the Court does not have before it the factual or legal matenial necessary to give a useful
answer to the questions subrmitted to it (see, inter alia, Bowwan, ated above, paragraph 61, and

Stichting Zuid-H ollandse Milienfederatie, cited above, paragraph 30).
28 None of those situations are present in this case.

29 In that respect, the order for reference and the written and oral observations have given the Court
sufficent information to enable 1t to mterpret the rules of [Union| law m relation to the situation
which 1s the subject of the main proceedings (see, in particular, Case C-316/93 T aneetreld [1994]
ECRI-763, paragraph 14, and Case C-378/97 Wisenbeek [1999] ECRI-6207, paragraph 21).

30 Contrary to the clarms of Assitalia, it 1s not obvious that mterpretation of [Article 101 TFEU] bears
no relation to the facts of the main action or its purpose. Consequently, the objection raised by
Assitalia allegmg the mapplicability of that article to the cases i1 the main action does not relate
to the admissibility of these proceedings but concerns the substance of the first question.

31 Morteover, it should be recalled that [Articles 101 and 102 TFEU] are a matter of public policy
which must be automatically applied by national courts (see, to that effect, Case C-126/97 Ero
Swiss [1999] ECR 1-3055, paragraphs 39 and 40).

32 It follows that the questions referred fora preliminary ruling are admissible.

The first question in Cases C-295 /04 to C-298/04

33 By 1ts first question, the national court asks, in essence, whether an agreement or concerted practice,
such as that at issue in the mamn proceedings, between insurance companies, consisting of a
mutual exchange of mformation that makes possible an merease in avil lability auto insurance
premiums not justified by market conditions, which infringes national rules on the protection of
competition, may also constitute an mfringement of [Article 101 TFEU] in view, in particular, of
the fact that undertakings from several Member States took part in the agreement or concerted
practice.

Observations subuitted to the Court

34 Assitalia proposes that the Court answer that, in the light of the purely general and contrved nature

of the question, itis impossible to provide a useful answer concernmmg the application of [Article

101 TFEU].

35 The Italian Government submits that [Article 101 TFEU] does not apply to an agreement such as
that at issue 1n the main proceedmgs. In order for anti-competitive conduct to fall within [Urnion|
rules, a senies of criteria which go beyond the mere participation of undertakings from different
Mermber States must be fulfilled.

36 The Commission of the European [Urion| submits that [Article 101 TFEU] must be mterpreted as
prohibiting an agreement or concerted practice between undertakings which restricts



competiion where, on the basis of a set of factors of law or of fact, it 1s possible to foresee with
a sufficient degree of probability that the agreement or concerted practice n question has an
mnfluence, direct or indirect, actual or potential, on the pattern of trade between Member States.
The fact that certain undertakings from other Member States took part in that agreement or
concerted practice 15 not, in itself, sufficient to condude that that agreement or concerted
practice has such an effect on trade between Member States.

Findings of the Conrt

37 It should be stated from the outset that, contrary to Assitalia’s claims, the question 1s sufficiently
precise to enable the Court to provide a useful answer to the national court.

38 Next, m accordance with settled case-law, [Union| competiion law and national competition law
apply in parallel, since they consider restrictive practices from different pomts of view. Whereas
[Articles 101 and 102 TFEU] regard thern in the light of the obstacles which may result for trade
between Member States, national law proceeds on the basis of considerations peculiar to it and
considers restrictive practices only in that context (see, inter alia, Case 14/68 Wilhel and Others
[1969] ECR 1, paragraph 3, Joined Cases 253/78 and 1/79 to 3/79 Giry and Guerlain and Others
[1980] ECR 2327, paragraph 15, and Case C-137/00 Mitk Margue and National Farmers’ Union
[2003] ECR 1-7975, paragraph 61).

39 It sheuld also be borne in mind that [Articles 101(1) and 102 TFEU] preduce direct effects m
relations between mdividuals and create nights for the ndividuals cencerned which the national
courts must safeguard (see Case 127/73 BRT and SABAM [1974] ECR 51, paragraph 16 (BRT
I’), Case C-282/95 P Guérin Automobiles v Commission [1997] ECR 1-1503, paragraph 39, and Case
C-453/99 Conrage and Crehan [2001) ECR 16297, paragraph 23) and that the primacy of [Unior]]
law requires any provision of national law which contravenes a [Union] rule to be disapphed,
regardless of whether it was adopted before or after that rule (see, inter alia, Case C-198/01 CIF
[2003] ECR I-8055, paragraph 43).

40 However, as 1s already clear from the wording of [Articles 101 and 102 TFEU], in order for the
[Union| competition rules to apply to an arrangement or abusive practice it is necessary for it to
be capable of affecting trade between Member States.

41 The interpretation and application of that condition relating to effects on trade between Member
States must take as its starting-point the fact that its purpose is to define, in the context of the
law governng competition, the boundary between the areas respectively covered by [Urion]| law
and the law of the Member States. Thus, [Union| law covers any agreement or any practice
which is capable of affecting trade between Member States in a manner which might harm the
attainment of the objectives of a single market between the Member States, m particular by
seaing off national martkets or by affecting the structure of competiion within the common
market (see, to that effect, Case 22/78 Hugin » Commuission [1979] ECR 1869, paragraph 17, and
Case C-475/99 AmbulansCG lickner [2001] ECRI-8089, paragraph 47).

42 For an agreement, decision or practice to be capable of affecting trade between Member States, it
must be possible to foresee with a sufficient degree of probability, on the basis of a set of
objective factors of law or of fact, that they may have an influence, direct or mdirect, actual or
potential, on the pattern of trade between Member States in such a way as to cause concern that
they might hinder the attainment of a single market between Member States (see Case 42/84
Remia and Others v Compmission [1985] ECR 2545, paragraph 22, and AmbulansGlickner, cited above
paragraph 48). Moreover, that influence must not be insignificant (Case C-306/96 Javico [1998]
ECR1-1983, paragraph 16).



43 Thus, an effect on intra-[Union| trade 1s noomally the result of a combination of several factors
which, taken separately, are not necessarly decisive (see Bagnascoand Others cted above,

paragraph 47, and Case C-359/01 P Brétish Sugar v Commission [2004] ECR 1-4933, paragraph 27).

44 In that regard 1t should be stated, as the Advocate General nightly pointed out in paragraph 37 of
his Opmion, that the mere fact that the participants in a natonal arrangement also mclude
undertakings from other Member States 1s an important element in the assessment, but, taken
alene, it 1s not so decisive as to peomut the concusion that the criterion of trade between

Mernber States bemg affected has been satisfied.

45 On the other hand, the fact that an agreement, decision or concerted practice relates only to the
marketing of products m a single Member State 1s not suflicient to exclude the possibility that
trade between Member States might be affected (see Case 246/86 Belasco and Others v Commission
[1989] ECR 1-2117, paragraph 33). An agreement, decision or concerted practice extending over
the whole of the territory of a Member State has, by its very nature, the effect of reinforcing the
partitoning of markets on a national basis, thereby holding up the economic imnterpenetration
which the Treaty is designed to bring about (Case 8/72 [Vereeniging van Cementhandelaren v
Commission [1972] ECR 977, paragraph 29, Remia and Others v Commmission, cited above, paragraph
22, and Case C-35/96 Commission v italy [1998] ECRI-3851, paragraph 48).

46 Further, in the case of services, the Court has already held that an influence on the pattern of trade
between Member States may consist m the activities in question being conducted m such a way
that their effect 1s to partition the cormmeon market and thereby restrict freedom to provde
services, which constitutes one of the objectives of the Treaty (see Case 30/87 Bodson [1988]
ECR 2479, paragraph 24, and AmbulansGlickner, cited above, paragraph 49).

47 It 1s for the national court to deterrmine whether, in the light of the characteristics of the national
market at issue, there 1s a sufficient degree of probability that the agreement or concerted
practice at issue in the main proceedings may have an influence, direct or mdirect, actual or
potential, on the sale of cvil Labiity auto insurance policies 1 the relevant Member State by
operators from other Member States and that that influence is not msigmficant.

48 However, when giving a preliminary ruling the Court may, where appopnate, provide clarification
designed to give the national court guidance in its interpretation (see, inter alia, Case C-79/01
Payroll and Others |2002] ECR 1-8923, paragraph 297

49 In that regard, according to the case-law of the Court, since the market concerned is susceptible to
the provision of services by operators from other Member States, the members of a national
price cartel can retain their market share only if they defend themselves agamst foreion
competiion (see, as regards imports, Belaso and Others v Comumission, paragraph 34, and British
Sugar v Compission, paragraph 28, both cited above).

50 The national court’s decision mdicates that the AGCM observed that the market for avil hability
auto msurance prermiums has considerable barmers to entry which have arisen primarly due to
the need to set up an efficient distribution network and a network of centres for the settlement
of acadent claims throughout [taly. However, the national court also points out that msurance
companes from other Manber States but with activities in Italy also took part n the agreement
ruled unlaw ful by the AGCM. It therefore appears that the market concerned 1s susceptible to
the provision of services by insurance compares from other Member States, although such
barriers malke the provision of those services more difficult.

51 In such circumstances, it is a matter, in particular, for the national court to examine whether the
mere existence of the agreement or concerted practice was capable of having a deterrent effect
on insurance companies from other Member States without activities m Italy, in particular by
enabling the coordination and fixing of civil hability aute insurance premiums at a level at wlich



the sale of such insurance by those companies would not be profitable (see, to that effect, British
Sugar, cited above, paragraphs 29 and 30},

52 The answer to the first question in Joined Cases C-295/04 to C-298/04 must therefore be that an
agreement or concerted practice, such as that at issue m the main proceedings, between
msurance companies, consisting of a mutual exchange of mformation that makes possible an
mncrease in civil liability auto insurance premiums not justified by market conditions, which
infringes national rules on the protection of competiion, may alse constitute an infringement of
[Article 101 TFEU] if, mn the Light of the characteristics of the national market at issue, there is a
sufficient degree of probability that the agreement or concerted practice at issue may have an
nfluence, direct or indirect, actual or potential, on the sale of those msurance policies m the
relevant Member State by eperators established mn other Member States and that that mfluence
1s not msignticant.

The second question in Cases C-295/04 w C-297/04 and the third question in Case C-
298/04

53 By this question, which should be examined before the second question in Case C-298/04, the
national court asks, essentially, whether [Article 101 TFEU] 15 to be mnterpreted as entithng any
mndividual to rely on the invalidity of an agreement or practice prohibited under that article and,
where there 15 a causal relationship between that agreement or practice and the harm suffered, to

claim damages for that harm.

Observations submitted to the Court

54 Assitalia proposes that the Court answer n the affirmative, noting, however, that in the absence of
[Union| rules governing the matter, it is for the domestic legal system of each Member State to
designate the courts and trbunals having junsdiction and te lay down the detaled pocedural
rules governing actions for safeguarding nights which mdividuals denve directly from [Urnion]
law, provided that such rules cbserve the principles of equivalence and effectiveness (see Courage
and Creban, cited above, paragraph 29].

55 According to the German Govemnment and the Comumission, [Articde 101 TFEU] should be
mnterpreted as entithng third parties who have a relevant legal nterest to rely on the mvalidity of
an agreement or practice pohibited under that [Union] provision and dain damages for the
harm suffered where there 1s a causal relationship between the agreement or concerted practice

and the harm.

Findings of the Conrt

56 First, it should be noted that [Article 101(2) TFEU] provides that any agreements or decisions
prohibited pursuant to [Article 101 TFEU] are veid.

57 According to settled case-law, that principle of invalidity can be relied on by anyone, and the courts
are bound by it once the conditions for the application of [Article 101(1) TFEU] are met and so
leng as the agreement concerned does not justify the grant of an exemption under [Artide 101(3)
TFEU] (see on the latter point, inter alia, Case 10/69 Portelange [1969] ECR 309, paragraph 10).
Since the invalidity referred to in [Artide 101(Z) TFEU] 1s absolute, an agreement which 1s rull
and veid by virtue of tus provision has no effect as between the contracting parties and cannot
be invoked against third parties (Case 22/71 Béguelin [1971] ECR 949, paragraph 29). Moreover,
it 1s capable of having a bearing on all the effects, either past or future, of the agreement or
decision concerned (see Case 48/ 72 Brasserie de Haecht [1973] ECR 77, paragmaph 26, and Courage
and Crehan, cited above, paragraph 22).



58 Further, as was noted in paragraph 39 of this judgment, [Article 101(1) TFEU] produces direct
effects in relations between individuals and creates nights for the individuals concerned which
the national courts must safeguard.

59 It follows that any individual can rely on a breach of [Artide 101 TFEU] before a national court
(see Courage and Creban, cited above, paragraph 24) and therefore rely on the mvalidity of an
agreement or practice prohibited under that article.

60 Next, as regards the possibility of seeking compensation for loss caused by a contract or by conduct
liable to restrict or distort competition, it should be recalled that the full effectiveness of [Article
101 TFEU] and, n particular, the practical effect of the prohibition laid down in [Article 101(1)
TFEU] would be put at sk if it were not open to any individual to claum damages for loss
caused to hum by a contract or by conduct liable to restrict or distort competittion (Conrage and
Creban, cited above, paragraph 206).

61 It follows that any individual can claun cormnpensation for the harm suffered where there is a causal
relationship between that harm and an agreement or practice prohibited under [Article 101
TFEU].

62 In the absence of [Umon| rules governing the matter, it 1s for the domestic legal system of each
Member State to designate the courts and tribunals having jurisdiction and to lay down the
detailed procedural rules govering actions for safeguarding rights which individuals derive
directly from [Union]| law, provided that such rules are not less favourable than those governing
similar domestic actions (principle of equivalence) and that they do not render practically
impossible or excessively difficult the exercise of rights conferred by [Union| law (principle of
effectiveness) (see Case C-261/95 Palpisani [1997] ECR 1-4025, paragraph 27, and Courage and

Creban, cited above, paragraph 29).

63 Accordingly, the answer to the second question in Cases C-295/04 to C-297/04 and the third
question in Case C-298/04 must be that [Article 101 TFEU] must be interpreted as meaning
that any individual can rely on the invalidity of an agreement or practice prohibited under that
article and, where there is a causal relationship between the latter and the harm suffered, claim
compensation for that harm.

64 In the absence of [Umon| rules governing the matter, it 1s for the domestic legal system of each
Member State to prescribe the detailed rules governing the exercise of that right, including those
on the applicaton of the concept of ‘causal relationship’, provided that the princples of

equivalence and effectiveness are observed.

The second question in Case C-298/04

65 By this question, the national court asks, essentially, whether [Article 101 TFEU] must be
interpreted as precluding a national provision such as Article 33(2) of Law No 287/90 under
which third parties must bring their actions for damages for mfongement of [Umon| and
national competition rules before a court other than that which usually has jurisdiction mn
actions for damages of sunilar value, thereby mnvelving a considerable merease i1 costs and tine.

Observations subwitted to the Court

66 Assitalia observes that Article 33(2) of Law No 287/90 applies only to actions for damages based
on infringement of national provisions protectng competition and that, conversely, actions for
damages based on mfringement of [Articles 101 and 102 TFEU] fall, i the absence of express
legal provisions, within the competence of the ordinary courts.



67 Accordmgly, in the light of the ponciple of the procedural authonty of the Member States, if the
national court were called upon te review observance of the ponciples of equivalence and
effectiveness in relation to Article 33 of Law No 287/90, it could not fail to observe that the
legal posttion based on [Union| law is better protected, having regard to the guarantee of two
levels of junsdiction, than that based onnational law.

68 The Italan Government submuts that it 1s exclusively a matter for the administration of justice n
each of the Member States to cnfer jurisdiction to hear the disputes at issue, subject to the
principles of equivalence and effectiveness.

69 The Commission argues that a national provision laymg down rules on competence for crvil actions
based on mfrmgement of [Umon|] competiion rules different from those applicable to sumilar
demestic actions is compatible with [Urnion] law where the fommer are not less favourable than
the latter and do not render practically impossible or excessively difficult the exercise of rights
conferred on mdividuals by [Uruen] law.

Findings of the Court

70 First, as for whether Artide 33(2) of Law No 287/90 applies only to actions for damages based on
nfringement of national competition rules or also to actions for damages based on infringement
of [Articles 101 and 102 TFEU], it 1s not for the Court to interpret national law or to assess its
application in the present case (see, inter alia, Case C-435/93 Dierz [1996] ECR I1-5223,
paragraph 39, and Case C-265/04 Bouanich [2006] ECR I-0000, paragraph 51).

71 Secondly, as follows from paragraph 62 of this judgment, in the absence of [Union| rules governmg
the matter, it is for the domestic legal systemn of each Member State to designate the courts and
tobunals having jurisdiction and to prescribe the detaded procedural rules governmg actions for
safeguardimng rights which mdividuals denve directly from [Union| law, provided that such rules
are not less favourable than those governing similar domestic actions (ponciple of equivalence)
and that they do not render practically impossible or excessively difficult the exercise of nghts
conferred by [Union| law (principle of effectiveness).

72 The answer to the second question in Case C-298/04 must therefore be that, in the absence of
[Union| rules governing the maltter, it is for the domestic legal system of each Member State to
designate the courts and tribunals having jurisdiction to hear actions for damages based on an
mfringement of the [Union| competition rules and to prescribe the detailed procedural rules
governing those actions, provided that the provisions concemed are not less favourable than
those goveming actions for damages based on an infringement of national competition tules
and that those national provisions do not render practically impossible or excessively difficult
the exercise of the nght to seek compensation for the hann caused by an agreement or practice

prohibited under [Article 101 TFEU].

The third question in Cases C-295/04 to C-297/04 and the fourth question in Case C-
298/04

73 By this question, the national court asks, in essence, whether [Article 101 TFEU] must be
interpreted as precluding a national rule which provides that the Limitation peried for seeking
compensation for harm caused by an agreement or practice prohibited under [Article 101 TFEU]
begins to run from the day on which that prohibited agreerent or practice was ad opted.

Observations subwitted to the Court

74 Assitalia argues that, in accordance with the principle of the procedural authority of the Member
States, it is for the national courts to spealy lrmitation perods and detaled rules for their



application, i the light of their own legal systerns, m confermity with the pronciples of
equivalence and effectiveness (see Case C-312/93 Peferbroeck [1995] ECR 1-4599).

75 The Italan Government submits that it 15 from the day on which the agreement, deasion or
concerted practice was adopted that potection against its negative effects 1s effective. It 1s
theretore from that time that the limitation peniod for the claim for damages based on [Article
101 TFEU] begins to run.

76 The Comrmnission argues that, in the absence of [Union| provisions governing the matter, it is the
legal system of each Member State which governs questions such as the expiry of the lmitation
pericd for bringing actions based on infrimgement of [Union| competition rules, provided that
that period 1s not less favourable than that applicable to sinilar domestic actions and that it does
not render practically impossible or excessively difficult the exercise of nghts conferred by
[Union] law.

Findings of the Conrt

77 As was pomnted out in paragraph 62 of this judgment, in the absence of [Union| rules governing the
matter, it 1s for the domestic legal system of each Memnber State to lay down the detailed
procedural rules governing actions for safeguarding rights which individuals derive directly from

[Union| law, provided that such rules observe the principles of equivalence and effectiveness.

78 A natonal rule under which the linitaton period begins te run from the day on which the
agreement or concerted practice was adopted could make 1t practically impossible to exercise the
rght to seek compensation for the harmm caused by that prohlibited agreement or practice,
particularly if that national rule also imposes a short lunitation period which 1s not capable of
bemg suspended.

79 In such a situation, where there are contiuous or repeated infringements, it is possible that the
lirmutation penod expires even before the mfrmgement 1s brought to an end, i which case 1t
would be impossible for any individual who has suffered harm after the expiry of the hmitation
peticd to brng an action.

80 It 1s for the national court to detenmine whether such 1s the case with regard to the national rule at
tssue in the mam proceedings.

81 The answer to the third question in Cases C-295/04 to C-297/04 and the fourth question in Case
C-298/04 must therefore be that, in the absence of [Union] rules govemning the matter, it is for
the domestic legal system of each Member State to prescribe the imutation period for seeking
compensation for harm caused by an agreement or practice prohibited under [Article 101

TFEU], provided that the principles of equivalence and effectiveness are observed.

82 In that regard, it is for the national court to determine whether a national rule which provides that
the lirmutation penoed for seeking compensation for harm caused by an agreement or practice
prohibited under [Article 101 TFEU] begins to run from the day on which that prohibited
agreement or practice was adopted, particularly where 1t also mmposes a short hmitation period
that cannot be suspended, renders it practically impossible or excessively difficult to exercise the
oght to seek compensation for the harm suffered.

The fourth question in Cases C-295/04 to C-297/04 and the fifth question in Case C-
298 /04

83 By this question, the national court asks, in essence, whether [Article 101 TFEU] must be
interpreted as requinng national courts to award punitive darmages, greater than the advantage



obtamned by the offendmg operator, thereby deterring the adoption of agreements or concerted
practices prohibited under that article.

Observations submitted to the Court

84 Assitalia submits that the question regardmg recognition of punitive damages to third parties
adversely affected by anti-competitive behaviour falls once agam within the scope of the
principle of the procedural authority of the Member States. In so far as there are ne [Union]
provisions on punitive damages, it 1s for the legal systern of each Member State to set the criteria
for determming the extent of the damages, provided that the principles of equivalence and
effectiveness are observed (see to that effect inter alia, Joined Cases C-46/93 and C-48/93
Brasserie du péchenr and Factortame [1996] ECR [-1029, paragraphs 89 and 90).

85 The Italian Government submuts that punitive damages are foreign to the [talian legal system and
to the rationale of compensation. The latter 1s designed to make goed proven harm suffered by
the victum. In no circumstances can it have a pumnitive or repressive function, sice that function

talls within the scope of statute.
86 The German Government considers that that question must be answered in the negative.

87 In the opmion of the Austnan Government, m order to guarantee application of [Article 101
TFEU] it 1s not necessary to award punitive damages automatically to injured third parties since
the enrichment of the injured person is neither conternplated nor necessary. The majonty of the
legal systems of the Member States do not attach legal consequences of that type to an
mfringement of [Article 101(1) TFEU]. They provide mstead for rights to damages and
prohibition, which suffice for the effective application of [Article 101 TFEU].

88 The Commission takes the view that, in the absence of [Union] provisions governing the matter, it
1s the legal system of each Member State which governs questions such as that of the award for
harm flowmg from infringement of the [Union] compettion rules, provided that the
compensation for the harm in such a case 15 not less favourable for the mjured person than the
compensation which he could have cbtaned by similar domestic actions.

Findings of the Conrt

89 In accordance with settled case-law, the national courts whose task it is to apply the provisions of
[Union| law m areas within their jurisdiction must ensure that those rules take full effect and
must protect the rights which they confer on individuals (see, inter alia, Case 106/ 77 Simmenthal
[1978] ECR 629, paragraph 16, Case C-213/89 Fadtortame and Others [1990] ECR 1-2433,

paragraph 19, and Cowrage and Crehan, cited above, paragraph 25).

90 Aswas pointed out in paragraph 60 of this judgment, the full effectiveness of [Article 101 TFEU]
and, in particular, the practical effect of the prohibition lad down m [Article 101(1) TFEU]
would be put at sk if it were not open to any mdividual to daim damages for loss caused to
him by a contract oz by conduct hiable to restrict or distort competition.

91 Indeed, the existence of such a right strengthens the working of the [Union| competition rules and
discourages agreements or practices, frequently covert, which are liable to restnct or distort
competition. From that point of view, actions for damages before the national courts can make
a significant contribution to the mamtenance of effective competition in the [Umon| (Courage

and Creban, cited above, paragraph 27,

92 As to the award of damages and the possibility of an award of punitive damages, in the absence of
[Union| rules governing the matter, it 1s for the domestic legal system of each Member State to



set the criteria for determming the extent of the damages, provided that the prinaples of
equivalence and effectiveness are observed.

93 In that respect, first, in accordance with the principle of equivalence, it must be possible to award
particular damages, such as exemplary or puritive dammages, pursuant to actiens founded on the
[Union| competition rules, if such damages may be awarded pursuant to sumilar actions founded
on demestic law (see, to that effect, Brasserée du péchenr and Factoriame, cited above, paragraph 90).

94 However, it is settled case-law that [Union| law does not prevent national courts from taking steps
to ensure that the protection of the rights guaranteed by [Union| law does not entail the unjust
enrichment of those who enjoy them (see, in particular, Case 238/ 78 IreksArkady v Council and
Commrission [1979] ECR 2955, paragraph 14, Joined Cases C-441/98 and C-442/98 Muchailidss
[2000] ECRI-7145, paragraph 31, and Conrage and Crehan, cited above, paragraph 30).

95 Secondly, 1t follows from the principle of effectiveness and the nght of any mdividual to seek
compensation for loss caused by a contract or by conduct liable to restrict or distort
competition that injured persons must be able to seek compensation not only for actual loss
(damenpm emergens) but also for loss of profit (durum cessans) plus interest.

96 Total exclusion of loss of profit as a head of damage for which compensation may be awarded
carmot be accepted in the case of a breach of [Union| law since, especially in the context of
economic or commercial itigation, such a total exclusion of loss of profit would be such as to
make reparation of damage practcally impossible (see Brasserie du péchenr and Factortame, cited
above, paragraph 87, and Jomed Cases C-397/98 and C-410/98 Mezallgesellschaft and Others [2001]
ECRI-1727, paragraph 91).

97 As to the payment of interest, the Court pointed out in paragraph 31 of Case C-271/91 Marshall
[1993] ECR 1-4367 that an award made in accordance with the applicable national rules

constitutes an essential component of compensation.

98 It follows that the answer to the fourth question in Cases C-295/04 to C-297/04 and the fifth
question in Case C-298/04 must be that, in the absence of [Union] rules governing that field, it
1s for the domestic legal system of each Member State to set the criteria for determuning the
extent of the damages for harm caused by an agreement or practice prohibited under [Article
101 TFEU], provided that the prinaples of equivalence and effectiveness are observed.

99 Therefore, first, in accordance with the principle of equivalence, if it 1s possible to award specific
dammages, such as exemplary or punitive damages, in domestic actions similar to actions founded
on the [Union| competition rules, it must alsc be possible to award such damages in actions
founded on [Umnion| rules. However, [Umon| law does not prevent national courts from taking
steps to ensure that the protection of the nghts guaranteed by [Umon| law does not entail the
unjust enrichment of those who enjoy thern.

100 Secondly, it follows from the ponaple of effectiveness and the right of individuals to seek
compensation for loss caused by a contract or by conduct liable to restrict or distort
competition that injured persons must be able to seek compensation not only for actual loss
(damenmn emrergens) but also for loss of profit (durum cessans) plus interest.

Costs

101 Since these proceedings are, for the parties to the main proceedings, a step in the action pending
before the national court, the decision on costs 1s a matter for that court. Costs mecurred in
submitting observations to the Court, other than the costs of those parties, are not recoverable.



On those grounds, the Court (Third Chamber) hereby rules:

1. An agreement or concerted practice, such as that at issue in the main proceedings,
between insurance companies, consisting of a mutual exchange of information that
makes possible an increase in premiums for compulsory civil ability insurance relating
to accidents caused by motor vehicles, vessels and mopeds, not justified by market
conditions, which infringes national rules on the protection of competition, may also
constitute an infringement of [Article 101 TFEU] if, in the light of the characteristics of
the national market at issue, there is a sufficient degree of probability that the
agreement or concerted practice at issue may have an influence, direct or indirect, actual
or potential, on the sale of those insurance policies in the relevant Member State by
operators established in other Member States and that that influence is not insignificant.

2. [Article 101 TFEU] must be interpreted as meaning that any individual can rely on the
mvalidity of an agreement or practice prohibited under that article and, where there is a
causal relationship between the latter and the harm suffered, claim compensation for
that harm.

In the absence of [Union] rules governing the matter, it is for the domestic legal system
of each Member State to prescribe the detailed rules governing the exercise of that right,
including those on the application of the concept of ‘causal relationship’, provided that
the principles of equivalence and effectiveness are observed.

3. In the absence of [Union] rules governing the matter, it is for the domestic legal system
of each Member State to designate the courts and tribunals having jurisdiction to hear
actions for damages based on an infringement of the [Union] competition rules and to
prescribe the detailed procedural rules governing those actions, provided that the
provisions concerned are not less favourable than those governing actions for damages
based on an infringement of national competition rules and that those national
provisions do not render practically impossible or excessively difficult the exercise of the

right to seek compensation for the harm caused by an agreement or practice prohibited
under [Article 101 TFEU].

4. In the absence of [Union] rules governing the matter, it is for the domestic legal system
of each Member State to prescribe the limitation period for seeking compensation for
harm caused by an agreement or practice pohibited under [Article 101 TFEU], provided

that the principles of equivalence and effectiveness are observed.

In that regard, it is for the national court to determine whether a national rule which
provides that the limitation period for seeking compensation for harm caused by an
agreement or practice prohibited under [Article 101 TFEU] begins to run from the day
on which that prohibited agreement or practice was adopted, particularly where it also
imposes a short limitation period that cannot be suspended, renders it practically
impossible or excessively difficult to exercise the right to seek compensation for the

harm suffered.

5. In the absence of [Union] rules governing that field, it is for the domestic legal system of
each Member State to set the criteria for determining the extent of the damages for
harm caused by an agreement or practice prohibited under [Article 101 TFEU], provided

that the principles of equivalence and effectiveness are observed.

Therefore, first, in accordance with the principle of equivalence, if it is possible to award
particular damages, such as exemplary or punitive damages, in domestic actions similar
to actions founded on the [Union] competition rules, it must also be possible to award
such damages in actions founded on [Union] rules. However, [Union] law does not



prevent national courts from taking steps to ensure that the protection of the rights

guaranteed by [Union] law does not entail the unjust enrichment of those who enjoy
them.

Secondly, it follows from the principle of effectiveness and the right of individuals to
seek compensation for loss caused by a contract or by conduct liable to restrict or distort
competition that injured persons must be able to seek compensation not only for actual
loss (damnum emergens) but also for loss of profit (fucrum cessans) plus interest.
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