JUDGMENT OF THE COURT (Grand Chamber)

19 September 2006

(Telecommunication services — Directive 97/13/EC — Article 11(1) — Fees and charges for
individual licences — [The second and third paragraphs of Article 4 (3) TEU]| — Prmacy of
[Urnion| law — Legal certamnty — Final admimnistrative decision)

In Joined Cases C-392/04 and C-422/04,
REFERENCES for a prelunmary mling under [Article 267 TFEU] from the
Bundesverw altungsgencht (Germany), made by decisions of 7 July 2004, recerved at the Court
on 16 September and 4 October 2004 respectively, in the proceedmgs
i-21 Germany GmbH (C-392/04),
Arcor AG & Co. KG (C-422/04), formerly ISIS Multimedia Net GmbH & Co. KG,
v
Bundesrepublik Deutschland,

THE COURT (Grand Chamber),
composed of V. Skouris, President, P. Jann, C.W.A. Tinmenmnans, A, Resas and J.
Malencvsky, Presidents of Chambers, S. von Bahr (Rapporteur), |.N. Cunha Rodngues, R.
Silva de Lapuerta, I Lenaerts, E. Juhasz, G. Arestis, A. Borg Barthet and M. Iledic, Judges,

Advocate General: D. Ruiz-Jarabo Colomer,
Registrar: B. Fulsp, Administrator,

having regard to the written procedure and further to the heaning on 1 February 2006,

after considerning the observations submitted enbehalf of:

— 1-21 Gemnany GmbH, by M. Geppert and M. Schiitze, Rechtsanwilte, and B. Kemper,
Rechtsarmw dltin,

—Arcor AG & Co. KG, by N. Nelte and . Tiedemann, Rechtsarw alte,
— Bundesrepublik Deutschland, by S. Promper, acting as Agent,
— the Netherlands Government, by H. G. Sevenster and C. ten Dam, acting as Agents,

— the Commussion of the European [Union|, by M. Shotter and S. Griinheid, acting as Agents,

after hearing the Opinion of the Advocate General at the siting on 16 March 2006,

gves the following

Judgment



1 These references for a preliminary ruling concern the interpretation of Article 11(1) of Directive
97/13/EC of the European Parliament and of the Counal of 10 Apnl 1997 on a common
framework for general authorisations and individual licences in  the tield of
telecommurications services (O] 1997 L 117, p. 15) and of [the second and third paragraphs
of Article 4 (3) TEU].

2 The references have been made mn the course of two sets of proceedings between, first, 1-21
Germany GmbH (1-217) and, second, Arcor AG & Co. KG, fomnerly ISIS Multunedia Net
GmbH & Co. KG (‘Arcor’), and the Bundesrepublik Deutschland (Federal Republic of
Germany) conceming fees paid by those companies n order to obtain a telecommunications
licence.

Legal context
[Usion] faw
3 Article 11(1) of Directive 97/13 provides:

‘Member States shall ensure that any fees imposed on undertakings as part of authorisation
procedures seek only to cover the admimstrative costs incurred in the issue, management,
control and enforcement of the applicable individual lLicences. The fees for an individual
licence shall be proporticnate to the work involved and be published in an appropnate and

sufficently detailed marnmner, so as to be readily accessible.’

4 Directive 97/13 was repealed by Directive 2002/21/EC of the European Parliament and of the
Council of 7 March 2002 on a commeon regulatory framework for electronic communications
networks and services (Framew ork Directive) (O] 2002 L 108, p. 33).

National law

5 Artide 11(1) of Directive 97/13 was transposed into Geman national law by the Law on
Telecommunications (Telekemmunikationsgesetz) of 25 July 1996 (BGBL 1996 I, p. 1120, the
‘IKG?), which is an enabling law, and by the Regulation on Telecommurications Licence Fees
(Telekommunikations- Lizenzgebiihrenverordnung) of 28 July 1997 (BGBL 1997 I, p. 1936,
the TKLGebV?), adepted by the Federal Minister for Post and Telecormnmurnications on the
basis of the TKG.

6 Paragraph 48(1) of the Law on Administrative Procedure (Verwaltungsverfahrensgesetz) of 25
May 1976 (BGBL 1976 1, p. 1253), m the version published on 21 September 1998 (BGBL
1998 I, p. 3050), provides:

Withdrawal of unlaw ful admirustrative acts

An unlaw ful administrative act may, even after it can no longer be challenged, be withdrawn
either wholly or in part with prospective or retroactive effect. An admurustrative act by which a
oght or a legally significant advantage has been either conferred or confirmed (an
administrative act conferring a benefit) may only be withdrawn under the conditions set outin

subparagraphs 2 to 4.
2
7 In relation to a fee assessment for a telecommumnications licence, the Bundesverwaltungsgericht

(Federal Administrative Court) states that, in the event of withdrawal of an assessment, the
undertakings concerned are entitled to remnbursement of the sums unlawfully charged



pursuant to Paragraph 21 of the Law on Adminstrative Costs (Verwaltungskostengesetz) of
23 June 1970 (BGBL 19701, p. 821).

8 It follows from the referral deasions that, according to Gemman case-law, the admirustrative
authority has discretion in principle, pursuant to Paragraph 48 of the Law on Administrative
Procedure, to withdraw an unlawful admimstrative act which has become final. That discretion
may, however, be extnguished if to uphold the act in queston would be downnght

mtelerable’ m respect of public policy, good faith, fairness, equal treatment or mmamfest
unlaw fulness.

The main proceedings and the questions referred for a preliminary ruling

9 Arcor and 1-21 are two telecommunications undertakmngs. By way of two assessment notices of 14
June 2000 and 18 May 2001, the undertakings were charged fees for mdividual
telecornmunications licences of approximately EUR 5 420 000 m the case of 1-21 and
approxmmately EUR 67 000 m the case of Arcor. They paid the fees without objection and did
not appeal against them within the tme-hmit of one month from the date of notification of
the fee assessments.

10 Under the TKLG&V, the amount of the fee 1s to be based on the anticipated general
adrmuristrative costs of the regulatory authornty over a peried of 30 years, to be charged in
advance.

11 In the course of proceedings for anmulment of a fee assessment notice which was challenged
within the permitted tine-limits, the Bundesverwaltungsgericht held m a judgment of 19
September 2001 that the TKLGebV was not compatible with higher-ranking legal rules,
namely the TG and Gemman constitutional law, and upheld the anmulment of the assessment
1 question which had been delivered by an appeal court.

12 Fellowmng that judgment, 1-21 and Arcor sought repayment of the fees which they had paid.
Hewever, their claims were not granted. They therefore each brought proceedings before the
Verwaltungsgericht (Admunistrative Court), which dismissed them on the ground that their fee
notices had become final and that in the present situation there were no grounds for
challenging the admimstrative body’s refusal to withdraw those assessments.

13 Arcor and 1-21 tock the view that the Verwaltungsgericht had erred in law in relation not only to
naticnal law but also to [Union] law and brought proceedmgs for an appeal on a pomt of law
before the Bundesverwaltungsgericht. 1-21 submuts that it had to pay a fee more than one
thousand tunes higher than that imposed on the telecormmunications undertakings follow ing
the judgment of 19 September 2001 cited above.

14 In its referral decisions, the Bundesverwaltungsgericht states that the appeals on a pomt of law
could not succeed on the basis of national law alone. According to that court, these are not
cases 1n which to uphold the fee assessments would be downnght intolerable’ and in which
the administration’s discretion was reduced to such a degree that it had no choice other than
to withdraw the notices. The Bundesverwaltungsgericht takes the view that upholding the fee
assesstments does not prejudice the concepts of good faith, equal treatment or those of public
policy or faimess, and that the notices at issue are also not based on manifestly unlawful
legislation.

15 The national court, however, rases the question of the scope of [Umon| law. It considers that
Article 11(1) of Directive 97/13 seems to preclude legislation such as that at issue in the main
proceedings. On the assumption that its mterpretation of that prowision 1s correct, the
Bundesverwaltungsgericht then enquires as to whether that provision, read m conjunction



with [the second and third paragraphs of Artcle 4 (3) TEU] concerning the obligation of loyal

cooperation, fetters the regulatory authornity’s discretion having regard, mter alia, to Case C-
453/00 Kithne & Heitz [2004] ECR 1-837.

16 The Bundesverwaltungsgericht 1s in particular unsure as to whether Article 11(1) of Directive
97/13 1s to be mterpreted as requiring the Member States, when calculating the fee, to comply
with the objectives of the directive and ensure that those cbjectives are cbserved. Those
objectives include that of faclitating significanty the entry of new competitors onto the
market. However, upholding the fee assesstnents at issue amounts to a restriction on
competition for the undertakings concerned, which are at a disadvantage compared, mn
particular, with those undertakings which contested the assessments addressed to thern within
the given tne-lmits and succeeded in having them annulled. According to the
Bundesverwaltungsgericht, it that article were to be mnstrued as prohibiting such a restriction
on competition, the principle of cooperation contained in [the second and third paragraphs of
Artidle 4 (3) TEU] mught give rise to an obligation to reopen the fee assessments at issue
under natonal law without the admirnstrative authonty having any discretion.

17 In those arcumstances, the Bundesverwaltungsgericht decided to stay the proceedmgs and to
refer the following questions to the Court:

(1) Is Article 11(1) of Directive 97/13/EC ... to be nterpreted as precduding the imposition
of a licence fee calculated to anticipate the amount of a national regulatory authornty’s
general administrative costs over a peried of 30 years, to be charged in advance?

If the answer to Question 1 1s i the affirmative:

(2) Are [the second and third paragraphs of Article 4 (3) TEU] and Article 11 of the Directive
[97/13] to be interpreted as meaning that a fee assessment that determines fees within
the meanng of Question 1 and which has not been contested, although such a
posstbility 15 afforded under national law, must be set aside where that 15 pemmissible
under national law but not mandatory?’

18 By order of 6 December 2004, Cases C-392/04 and C-422/04 were joined for the purposes of
the oral procedure and the judgment.

The first question
Observations of the parties

19 Arcor, 1-21 and the Commission of the European [Union] mamtain that Article 11(1) of Directive
97/13 precludes a charge such as that provided for in the German legislation at issue in the
main proceedings.

20 The German Government contends, on the ontrary, that that article does not apply to the
present cases, since Directive 97/13 was repealed by Directive 2002/21 and the latter directive
does not contain any transitional measures relating to the application of Article 11(1).

21 The German Government maintains that, in any event, Article 11(1) of Directive 97/13 does not
preclude the imposition of a charge such as that provided for in the German legislation. First,
the admustrative costs referred to in that article incude general admunistrative costs.
Secondly, that article does not provide that only administrative costs actually incurred can be
mcluded m the charge, to the exclusion of future administrative costs. Takmg the latter into
account constitutes a guarantee of certanty for undertakings which are assured of bemng
subject to no further charges m the future in relation to the licence.



The Comrt’s reply

22 It s first of all appropriate to examine the argument of the Gemman Government that Article 11
of Directive 97/13 does not apply to the disputes at issue in the main proceedings on the
ground Directive 97/ 13 was repealed by alater directive.

23 It should be noted in that regard that Directive 97/13 was repealed by Article 26 of Directive
2002/ 21 with effect from 25 July 2003 in accordance with the second subparagraph of Article
28(1) of the latter directive.

24 It follows, however, from readmg Article 26 and the second subparagraph of 28(1) of Directive
2002/ 21 that the legislature did not intend to prejudice the rights and obligations arising under
Directive 97/13 and that Directive 2002/21 applies only to legal situations arsing from 25
July 2003,

25 Consequently, despite the fact that Directive 97/13 was repealed by Directive 2002/21, the
validity of a charge such as that imposed oni-21 and Arcor by the fee assessments of 14 June
2000 and 18 May 2001 respectively, at a time when Directive 2002/21 was not yet applicable,
has to be examined in the light of Article 11(1) of Directive 97/13.

26 It 1s also necessary to establish whether the concept of ‘administrative costs’ referred to mn that
article covers the general admimstrative costs ansing from mdividual heensing regimes,

calculated over a peniod of 30 years.

27 The Court has already had an opportunity to examine the scope of Article 11(1) of Directive
97/13.

28 In Joined Cases C-292/01 and C-293/01 Albacom and Infostrada [2001] ECR 1-9449, paragraph 25,
the Court pomnted out that Article 11(1) of Directive 97/13 provides that Member States are
to ensure that any fees imposed on undertakings which hold individual licences seek only to

cover the administration costs generated by the work involved m implementing those licences.

29 It is clear from the wording of that provision, as interpreted by the Court in paragraph 25 of
Albbacon: and Infostrada, cited above, that that work must relate only to four activities, namely
the issue, management, control and enforcement of individual licences. Furthermore, the fee
must be proportionate to the work mvolved and be published m an appropnate and
sufficiently detaled manner, so as to render the mformation readily accessible.

30 These requirements meet the objectives of propertionality, transparency and nen-discrimination
of the individual lLicensing regimes referred to in the second recital in the preamble o
Directive 97/ 13.

31 It s thus necessary to establish whether the method of calculatng the fee at 1ssue 1 the main
proceedmgs, consisting of taking into account the general costs over a peniod of 30 vears

generated by unplementing the individual licences, is in line with the provisions of Article 11(1)
of Directive 97/13 read in the light of those objectives.

32 In thus respect, 1t should be pointed out, first of all, that the concept of admimistrative costs 15
sufficiently wide to cover so-called ‘general” admurnistrative costs.

33 Those general admumistrative costs must, however, relate only to the four activities expressly
referred to in Article 11(1) of Directive 97/13 and recalled in paragraph 29 of the present
judgment.



34 According to the informatien subrmmutted to the Court, the calculation of the fee at issue in the
main proceedings includes expenditure relatng te other tasks such as the regulatory
authority’s general supervisory activities and, i particular, monitoring possible abuses of a
dommant position.

35 Since this form of momtormg goes beyond the work strictly generated by the implementation of
mdividual licences, 1t follows that taking mto account expenditure linked to this momnitoring 15
contrary to Article 11(1) of Directive 97/13.

36 Secondly, it 15 necessary to check whether the general administrative costs relating to the four
activities referred to in Article 11(1) can be esttmated over a period of 30 years and mcluded in

the calculation of the fee.

37 It 1s clear from the observations submitted to the Court by1-21, Arcor and the Commission that
an estimation coverng such a long period raises problems of relability, having regard to the
particularities of the telecommunications sector. Given that this sector 1s expanding and
developing constantly, it would indeed appear difticult to predict the market situation and the
number of telecommunications undertakings in several vears’ time, all the more so over a
perod of 30 years. Thus, the number of individual licences to be managed m the future and,
therefore, the level of general costs arising from such management are undlear. Furthermore,
the applicable legislation has been subject to significant changes, as shown by the new
directives adopted in 2002, induding Directive 2002/ 21 which repeals Directive 97/13. Those
legislative amendments are also likely to affect the scope of the admunistrative costs generated

by the mdividual licensing regimes.

38 The lack of reliabiity of the estimation and its effects on the fee calculation affect the latter’s

compatibility with the requirements of proportionality, transparency and non-discrimination.

39 First, the calculation of the general csts over a period of 30 vears entails an extrapolation of the
expenditure that may be meurred in the future which, by defiition, does not represent the
expenditure actually mcurred. In the absence of a mechamsm to revise the amount of fee
claimed, that amount cannot be strictly proportionate to the wotk mvolved, as Article 11(1) of
Directive 97/ 13 expressly requires.

40 Next, smce it is not based on expenditure actually incurred, such a systemn of calculation risks
fallng foul of the requirement to publish details of the fee as provided for mn Article 11(1) of
Directive 97/13, and, thereby, the objective of transparency.

41 Fmally, the obligation imposed on all telecommunications undertakings to pay a sum representing
general costs over a period of 30 years fails to take account of the fact that certain
undertakings might only operate on the market for a few years and may thus lead to
discrimimnation.

42 Tt follows from the foregoing that Article 11(1) of Directive 97/13 precludes the application of a
fee for mdividual licences calculated by taking mto account the regulatory body’s general
administrative costs linked to mplementing those licences over a period of 30 years.

The second question

Observations of the parties

43 Arcor, 1-21 and the Commission all maintain, albert for different reasons, that the provisions of
[the second and third paragraphs of Artide 4 (3) TEU], read in conjunction with those of
Article 11(1) of Directive 97/13, preclude upholding an unlaw ful administrative act, such as



the fee assessments at issue m the main proceedings, and require the Member State to repay

the sumns unlaw fully charged.

44 1-21 mamtams that to uphold such an administrative act 1s contrary to the principle of the primacy
of [Unicn| law and the need to maintain its effectiveness. It submits that even if the Court
acknowledges the importance of the principle of legal certamty, the latter does not in every
case outweigh the principle of lawfulness. 1-21 points out that, n the judgment in Kiibue &
Heitz, ated above, the Court considered that an admimistrative act which had acquired binding
force following a judgment which could not be the subject of an appeal could be annulled, in
certain circurnstances, if it were contrary to [Umion] law. i-21 takes the view that this
possibility becomes even greater in the case of an admimistrative act which was not the subject
of a judicial decision and which becarne final merely upon expiry of the trne-limits allowed for
appealmg.

45 Arcor considers, for its part, that the judgment in Kabne ¢ Heitz is not relevant inasmuch as it
concerns an indirect conflict between a rule of national procedure and a rule of substantive
[Union| law, the first rule preventing application of the second. According to Arcor, the case
m the main proceedings should be regarded as a direct conflict between two rules of
substantive law. Article 11(1) of Directive 97/13, read in the light of [the second and third
paragraphs of Artide 4 (3) TEU], requires fees levied in breach of Article 11 to be repad,
while the national legislation prohibits such retmbursement. Arcor takes the view that [Union]
law should, in such a case, prevail over conflicting national law.

46 The Commussion maintains, on the other hand, that the judgment m Kiéhne & Heitz s a suitable
starting point and points out that, in principle, an admimstrative act which has not been
challenged within the tme-limits laid down should net be withdrawn, The Commussion goes
on to state that, in the present case, it must be ascertained whether upholding the unlawful fee
assesstnents should nevertheless be considered to be ‘downright intolerable’ in the light of
Article 11{1) of Directive 97/13 and that that question should be examnined in the light of the

principles of equivalence and effectiveness.

47 In relation to the principle of equivalence, the Commussion submits that, according to German
law, an admimstrative act which 1s marifestly unlaw ful under national law cannot be upheld. If
that exarmination were also carried out in the light of [Union| law, the result would, in the
Commission’s view, be that the fee assessments at 1ssue in the mam proceedings and the
legislation on which they are based would have to be considered to be mamfestly unlawful in
the light of Article 11(1) of Directive 97/13.

48 The Comrmussion arrives at the same condlusion as regards the principle of effectiveness. It takes
the view that to upheld the fee assessments would make it practically impossible to exercse
the rights denved from Articde 11(1) of the directive, by allowing an overcompensation which
leads to restricting competition over a period of 30 years.

The Comrt’s reply

49 The context in which the question referred arises should be made clear. Contrary to Arcot’s
claims, the second question does not relate to a conflict between two sets of rules of
substantive law on the repayment of fees levied unlaw fully. Neither the provisions of Article
11(1) of Directive 97/13 nor those of the TKG and the TKLGeébV, as that Law and that

Regulation were presented in the file submitted to the Court, deal with such rembursement.

50 The question relates rather to the relationship between Article 11(1) of Directive 97/13 and
Paragraph 48 of the Law on Admumustrative Procedure, as mterpreted by the
Bundesverwaltungsgericht. Pursuant to the latter paragraph, upon expiry of a given period, the
fee assessments become final and the addressees of those assessments no longer have a legal



remedy enabling them to assert a nght which they derive from Artide 11(1) of the directive,
subject to the proviso that the competent admunistrative authenoty should withdraw an
unlawful administrative act if 1t would be ‘downright intolerable’ to uphold 1t.

51 In accordance with the prnciple of legal certamty, [Union] law dees not require that
administrative bodies be placed under an obligation, in principle, to reopen an administrative
deaision which has become final upon expiry of the reasonable time-limuts for legal remedies
or by exhaustion of those remedies (see Kihne ¢ Heitg, paragraph 24), Compliance with that
principle prevents administrative acts which preduce legal effects from being called into
question indefinitely (see, by analogy, Case C-310/97 Commission v AssiDoruin Kraft Products AB
and Others [1999] ECRI1-5363, paragraph 61).

52 The Court has, however, acknowledged that there could be a limut to this pronaple in certain
cases. Thus it held in paragraph 27 of the judgment in Kiibwe & Heitz; that the admirnistrative
body responsible for the adoption of an administrative decision 1s, in accordance with the
principle of cooperation ansing from [the second and third paragraphs of Artce 4 (3) TEU],
under an obligation to review and possibly to reopen that decision if four conditions are
tulfilled. First, the admimstrative body must, under national law, have the power to reopen
that decision. Secondly, the administrative decision 1n question must have become final as a
result of a judgment of a national court ruling at final instance. Thirdly, that judgment must, in
the light of a decision given by the Court subsequent to it, be based on a rismterpretation of
[Union] law which was adopted without a question being referred to the Court for a
preluninary ruling in the arcunstances set out i the third paragraph of [Articde 267 TFEU].
Fourthly, the person concerned must have complamed to the adminstrative body immediately
after becormning aware of that decision of the Court.

53 The case giving rise to the judgment in Kihne ¢ Heilg, however, was entirely different from those
at issue i the main proceedings. Whilst the undertaking Kithne & Heitz N'V had exhausted all
legal remedies available to it, 1-21 and Arcor did not avail themselves of their nght to appeal
against the fee assessments 1ssued to them.

54 Accordingly, contrary to the argument advanced by 1-21, the judgment in Kiibne ¢ Heity 1s not
relevant for the purposes of deterrmining whether, in a situaton such as that in the main
proceedings, an administrative body is under an obligation to review decisions which have
become final.

55 The actions pending before the natonal court seek remnbursement of the fees paid pursuant to
fee assessments which have become final, on the ground that the admimstrative authonty
responsible 1s required to withdraw those assessments pursuant to Paragraph 48 of the Law on
Admirustrative Procedure, as mterpreted by the Bundesverw altungsgericht.

56 The 1ssue 15 therefore whether, m order to safeguard the rights which individuals derive from
[Union| law, the national court before which such actions are brought should consider it
necessary to acknowledge the existence of such an obligation on the part of the admirustrative

authority.

57 It must be borne m mind that, according to settled case-law, i the absence of relevant [Union]
rules, the detaded procedural rules designed to ensure the protection of the rights which
mdividuals acquire under [Union| law are a matter for the domestic legal order of each
Member State, under the principle of the procedural autonomy of the Member States,
provided that they are not less favourable than those governing sumilar domestic situations
(principle of equivalence) and that they do not render impossible m practice or excessively
difficult the exercise of rights conferred by the [Union| legal order (prinaple of etfectiveness)
(see, inter alia, C-78/98 Preston and Others [2000] ECR [-3201, paragraph 31, and Case C-
201/02 Wells [2004] ECRI-723, paragraph 67).



58 In relation first of all to the ponciple of effectiveness, this requires that the rules applicable to the
ssuing of fee assessments based on legislation mcompatible with Article 11(1) of Directive
97/13 do not make the exercise of the rghts conferred by that directive impossible or
excessively difficult.

59 The undertakmgs concerned must therefore be able to appeal against such assessments within a
reasonable ttme-hmit from the date of notification of those assessments and to assert the

rights which they derive from [Union] law, in particular Article 11(1) of Directive 97/13.

60 In the disputes at 1ssue in the mamn proceedings, it was not argued that the rules governmg
appeals, m particular the one month time-limit allowed for this purpose, were unreasonable.

61 Furthermeore, it should be poimnted out that under Paragraph 48(1) of the Law on Admumustrative

Procedure, an unlaw ful admirustrative act can be withdrawn even if it has become final.

62 Next, in relation to the principle of equivalence, this requires that all the rules applicable to
appeals, mcuding the prescobed twne-limmits, apply without distinction to appeals on the
ground of mfringement of [Union| law and to appeals on the ground of disregard of national
law.

63 It follows that, if the national rules applicable to appeals impose an obligation to withdraw an
administrative act thatis unlawtul under domestic law, even though that act has become final,
where o uphold that act would be ‘downnght intolerable’, the same obligaton to withdraw
must exist under equivalent conditions in the case of an admimstrative act which does not

complywith [Union| law.

64 It s clear from the informmation provided by the national court that, for the purposes of
construing the term ‘downright mtolerable’, the national court examined whether upholdmg
the fee assessments at issue in the mam proceedings ran counter to the national legal
principles of equal treatment, fairness, public policy or good faith, and whether the
mcompatibility of the fee assessments with rules of higher-ranking law was marnifest.

65 As regards the principle of equal treatment, the Bundesverwaltungsgericht considers that there 1s
no breach of that ponaple in so far as undertakings such as 1-21 and Arcor, whose fee
assessments have been upheld, had not exercised their right te challenge those assessments.
They are therefore not m a situation comparable to that of undertakings which, having
exercised that night, succeeded in having the fee assessments which had been addressed
them withdrawn.

66 Such an application of the prinaple of equal treatment provided for m the legislation at 1ssue m
the main proceedings does not differ according to whether the dispute relates to a situation
artsing under national law or to a situation ansing under [Umon| law and therefore does not

appear to breach the prmaple of equivalence.

67 Mereover, 1t was not alleged that the ponaples of public policy, good faith or fairness were
applied ditferently accordmg to the nature of the dispute.

68 However, the question has been raised as to whether the concept of manifest unlawfulness was
applied in an equivalent manner. According to the Cormumussion, the national court examined
whether the fee assessments were based on legislation that was manifestly unlawful with
regard to rules of higher-rankmg law, namely the TKG and German constitutional law, but
did not or did not correctly conduct that examination with regard to [Union] law. The
Commission maintains that the legislation is manifestly unlaw ful with regard to the provisions
of Article 11(1) of Directive 97/13 and that the principle of equivalence has therefore not
been complied with.



69 Where, pursuant to rules of national law, the authorities are required to withdraw an
adrmunistrative decision which has become final if that deasion is manifestly incompatible with
domestic law, that same obligation must exist it the decision 1s manifestly incompatible with
[Union] law.

70 In order to assess the degree of clanty of Article 11(1) of Directive 97/13 and to determine
whether or not the mcompatibility of the national law with that artidle 15 manifest, the
objectives of that directive, which is among the measures adopted for the complete
liberalisation of telecornmunications services and infrastructures and 1s intended to encourage
the entry of new operators onto the market, must be taken into account (see, to that effect,
Abbacorn and Infostrada, cited above m paragraph 35). In that regard, the imposition of a very
high fee to cover an estimation of the general costs over a pened of 30 years 1s such as o
seriously impair competition, as the national court pomts cut in 1ts references for a prelunmary
ruling, and constitutes a relevant factorin that assessment.

71 It 1s for the national court, in the light of the foregemng, to ascertain whether legislation which 1s
clearly incompatible with [Union| law, such as that on which the fee assessments at issue in
the mam proceedings 1s based, constitutes marufest unlaw fulness within the meaning of the
national law concerned.

72 The reply to the second question must therefore be that [the second and third paragraphs of
Article 4 (3) TEU], read n conjunction with Article 11(1) of Directive 97/13, requires the
national court to ascertain whether legislation which is cleady incompatible with [Umon] law,
such as that on which the fee assessments at issue mn the main proceedmgs are based,
constitutes manifest unlawfulness within the meanmg of the national law concerned. If that 1s
the case, it is for the national court to draw the necessary conclusions under its natonal law
with regard to the withdrawal of those assessments.

Costs

73 Since these proceedings are, for the parties to the main proceedings, a step in the action pending
before the national court, the deasion on costs 15 a matter for that court, Costs incurred in
submutting observations to the Court, other than the costs of those parties, are not recoverable.

On these grounds, the Court (Grand Chamber) hereby rules:

1. Article 11(1) of Directive 97 /13/EC of the European Parliament and of the Council
of 10 April 1997 on a common framework for general authorisations and individual
licences in the field of telecommunications services precludes the application of a fee
for individual licences calculated by taking into account the regulatory body’s general

administrative costs linked to implementing those licences over a period of 30 years.

2. [The second and third paragraphs of Article 4 (3) TEU], read in conjunction with
Article 11(1) of Directive 97/13, requires the national court to ascertain whether
legislation which is clearly incompatible with [Union] law, such as that on which the
fee assessments at issue in the main proceedings are based, constitutes manifest
unlawfulness within the meaning of the national law concerned. If that is the case, it is
for the national court to draw the necessary conclusions under its national law with
regard to the withdrawal of those assessments.
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