JUDGMENT OF THE COURT (Grand Chamber)

13 March 2007

rnaple of udicial protection — National legislation not providing for a self-standing action
P ] P 22 P 123 g
to challenge the compatibility of a national provision with [Union| law — Procedural
autonomy — Principles of equivalence and effectiveness — Intenim protection)

In Case C-432/05,

REFERENCE for a prelimmary ruling under [Article 267 TFEU] from the Hogsta
domstolen (Sweden), made by deasion of 24 Novenber 2005, received at the Court on 5
December 2005, in the proceedings

Unibet (London) Lid,

Unibet (International) Lid

Justitiekanslermn,

THE COURT {Grand Chamber),
composed of V. Skouns, President, C.W.A. Tiunmermans, A. Rosas, K. Lenaerts
(Rapporteur), R. Schintgen, P. Karis ?nd E. Juhasz, Presidents of Chambers, |. Makarczyk,
G. Arestis, U. Lohmus, E. Levits, A. O Caounh and L. Bay Larsen, Judges,

Advocate General: E. Sharpston,
Registrar: |. Swedenborg, Administrator,

having regard to the written procedure and further to the hearnmg on 3 October 2006,

after considerning the observations submitted enbehalf of:

— Unibet (London) Ltd and Unibet (Interational) Ltd, by H. Bergman and O. Wiklund,

advokater,
— the Swedish Government, by IX Wistrand, acting as Agent,
— the Belgian Government, by A. Hubert, S. Verhulst and P. Vlaemminck, advocaten,
— the Czech Government, by T. Bocek, acting as Agent,
— the German Government, by M. Lumma and A. Dittrich, acting as Agents,
— the Greek Government, by A, Samormi-Rantou and K. Boskovits, acting as Agents,

— the Italan Government, by LM. Bragugha, acting as Agent, and F. Sclafan, avvocato dello
Stato,

— the Netherlands Government, by H.G. Sevenster and C. ten Dam, acting as Agents,



— the Austrian Government, by H. Dossi, acting as Agent,
— the Portuguese Government, by L. Fernandes and |. de Olivetra, acting as Agents,
— the Finnish Government, by E. Bygglin, acting as Agent,

— the Umnited Kimgdom Government, by C. White and, subsequently, by Z. Bryanston-Cross,
acting as Agents, and T. Ward, Barrister,

— the Commission of the European [Umien|, by E. Traversa and X Simonsson, acting as
Agents,

after hearing the Opinion of the Advocate General at the sitting on 30 November 2006,

aives the following

Judgment

1 The reference for a prelmunary ruling concerns the interpretation of the principle of effective
judicial protection of an individual’s oghts under [Union] law.

2 This reference was made in proceedings between Unibet (London) Ltd, Urnibet {International)
Ltd (taken together, ‘Unibet’) and the Justitickanslern (Office of the Chancellor of Justice)
concerning the application of the Swedish Law on Lottenies and games of chance
(Lottenlagen SFS 1994 No 1000) (‘the Law on Lotteries”).

National legal background

Ratles of procedure

3 It is apparent from the order for reference that judicial review of the confommity of national
legislative or regulatory provisions with higher-ranking legal rules 1s governed by Chapter 11,
Section 14, of the Swedish Constitution (Regenngsformen). Under that section, where a
court censiders that a national provision conflicts with a rule of constitutional law or other
higher-ranking rule, that provision may not be appled. However, if that provision was
adopted by the Swedish Parliament or Government, it 1s to be disapplied only if the non-
conformity is manifest. That condition does not apply, however, where the question of
conformity arises in relation to a rule of [Union] law.

4 According te the Hogsta domstolen (Supreme Court) (Sweden), Swedish law does not provide
for a self-standing application for a declaration that a measure adopted by the Parlament or
the Government conflicts with a higher-ranking legal rule, such a review being possible only
by way of a preliminary 1ssue in proceedings brought before the ordinary courts or the
admmistrative courts.

5 Under Chapter 13, Section 1, of the Swedish Code of Judicial Procedure (Rittegangsbalken, ‘the
Code of Judicial Procedure’), which governs proceedings before the ordmary courts, an

action may be brought for damages. Such an action may result in an enforceable judgment

ordering the defendant to pay damages to the applicant.

6 Under the first subparagraph of Section 2 of Chapter 13 of the Code of Judicial Procedure, an
action may be brought to deternme whether a legal relationship exists between the



defendant and the applicant where such a relationshup exposes the latter to detriment. Under
the second subparagraph of that section, the application may be considered if it relates to
whether such a relationship exists. The result of such an action can only be a declaratory
judgment stating, where appropriate, that there 1s a legal relationship between the parties,
such as an obligation to pay darnages to the applicant.

7 In that situation, the court seised may have cause to determine as a preliminary issue the
compatibility of a relevant legislative provision with a higher-ranking rule and, where
appropriate, that provision must be disapplied.

8 Chapter 15 of the Code of Judicial Procedure governs the grant of interim relief m civil actions.
Section 3 of that chapter provides that it 1s possible to omder interim relief m favour of the
applicant in order to safeguard that party’s nghts. Under that provision, if the applicant
demonstrates that he has probable cause to believe that he has a claim against another that 1s
or can be made the basis of an action, and that other party may, by performng or failing to
perform an action, adversely affect the applicant’s rights, the competent court may order
measures, such as a prohibiton or an order, coupled, where appropriate, with financial

penalties, agamst that other party.

9 Section 7 of Chapter 15 requires the applicant in favour of whom interim relief has been ordered,
mter alia under Section 3 of that chapter, to bring a substantive action before the competent
courtin the month followmg the grant of that relief so that, according to the referring court,
those measures may provide only interim protection of the nghts which the applicant claims
by ensuring that those nghts are respected pending delivery of the judgment in the

substantive action.

The Iaw on Lotteries

10 Under the Law on Lottenes, lotteries for the general public and, more generally, all activities
relating to games mn which the possibility of gain is based on chance, such as betting, bingo
games, slot machines and roulette machines, require an administrative licence issued by the
competent authonties at local or national level.

11 A decision rejecting an application for authomsation to orgamse such activittes may be
challenged before the lower administrative courts ot, where such a decision 1s made by the
Government, before the Regeringsritten (Supreme Admuustrative Court) (Sweden). In that
situation, those courts may have cause to determine as a preliminary issue whether the
relevant legislative provision 1s compatible with [Urion| law, and, where appropnate, that
provisionmust be disapplied.

12 Under Section 38 of the Law on Lotteries, it is not permutted, in commercial operations or
otherwise for gain, to promote participation in unlawtul lotteries orgamsed domestically or
mn lotteries organised abroad.

13 Under Section 52 of that law, that prohibition may be enforced by the 1ssue of an order, the
breach of which may be subject to an admumistrative fine. Admuristrative measures taken on
that basis by the competent authorities may be challenged before the admimstrative courts,
which may owder suspensien of the operation of those measures and have cause to
determine as a preliminary 1ssue whether a relevant legislative provision 1s compatible with
[Union| law and, where appropriate, that provision must be disapplied.

14 An application may be made to the Government or the designated authonty for an exception to
the prehibition on promotion n Section 38 of the Law on Lotteries. Under the Lagen om
dittsprovimng av vissa forvaltungsbeslut (Law on judical review of certam admuustrative

deaisions, SFS 1988, No 205), a deasion rejecting such an application may be subject to



judicial review by the Regeringsratten, which may have cause to determine, as a preluninary
wssue, whether a relevant legislative provision is compatible with [Union] law and, where
appropriate, that provisionmust be disapphed.

15 Under Section 534 of the Law on Lottenies, promotion of participation in a lottery ogranised
abroad 1s liable to the imposition of a fine and six months’ imprisonment it the promotion
spectfically targets those resident in Sweden.

16 In crimnal proceedings instigated on that basis by the competent authontes, the Tmgsratt
(Dastrict Court) (Sweden) may have cause, as a preliminary issue, to determine whether a
relevant legislative provision 1s compatible with [Umnion] law and, where appropriate, that
provisionmust be disapplied.

The dispute in the main proceedings and the questions referred for a preliminary
ruling

17 According to the documents mn the case-file, in November 2003, Unibet purchased advertising
space m a number of different Swedish media with a view to promoting its gaming services
on the internet. In accordance with the Law on Lotteries, the Swedish State took a number
of measures, mcluding obtaining njunctions and commencing criminal proceedings, against

those media which had agreed to provide Urubet with advertising space.

18 No admmistrative action or crminal proceedings were brought agamnst Unibet, which, on 1
December 2003, brought an action against the Swedish State in the Tmgsritt seeking, firstly,
a declaration that it has the right, pursuant to [Article 36 TFEU], to promote its garmning and
betung services m Sweden and is not prevented from doing so by the prohibition under
Section 38 of the Law on Lotteries (‘the application for a declaratior), secondly,
compensation for the damage suffered as a result of that prohibition on promotion (‘the
cain for damages’) and, thirdly, a dedaration that the prohibition and the measures and
sanctions for breach thereof did not apply to it (‘the first application for mterim relief).

19 The application for a declaration was dismissed by decision of 2 July 2004 of the Tingsratt. That
court considered that it did not follow from the arguments put forward in support of that
application that there was a specific legal relationship between Umnibet and the Swedish State
and that that application sought an abstract review of a legislative provision, whereas such an
action 1s inadmissible under Swedish law . The Tingsratt did not give a ruling on the claum for
damages or on the first application for interim relief.

20 In response to an appeal lodged by Umnibet, the applicaton for a declaraton and the first
application for interun relief were also dismussed by judgment of the Hovratt (Court of
Appeal) (Sweden) on 8 October 2004, That court considered that the application constituted
an action for a declaration, which 1s madmissible under Swedish law, and that it does not
follow from the case-law of the Court of Justice that the ponciple of judicial protection
requites that an abstract review of a legislative provision should be possible where there 1s
no provision for such an action under national law. That ourt also considered that the
question whether the prelubition on promotion under Section 38 of the Law on Lotteries 1s
consistent with [Umion] law would be determined when the claim for damages was

considered by the Tmgsritt.

21 The Howvriatt also considered that if Urubet were to exercise the rights it claims and promote its
services in Sweden, the compatibility of that prohibition with [Umion| law could be examimed
by the court seised in the context of a direct action agamst administrative measures ot in
criminal proceedings.



22 The Hovrtt thus found that Urbet’s application for a dedlaration could not be regarded as
adrrussible under [Union] law and that it was unnecessary to address the first application for
mterim relief.

23 In its first appeal to the Hogsta domstolen against the judgment of the Hovritt of 8 October
2004, Urubet asserted that its application for a declaration and its first application for interim
relief were admissible under both Swedish law and [Union] law.

24 Shortly after the judgment delivered by the Hovritt on 8 October 2004 dismissing its
application for a dedaration and its first application for interim relief, Unibet made a fresh
application for mterim relief to the Tmgsritt seeling to be pemnitted mmmediately,
notwithstanding the prohibition on promotion under Section 38 of the Law on Lotteries, to
promote its services pending the outcome of the substantive proceedings concerning its
claim for damages and to mitigate the loss ansing from that prohibition (‘the second
application for interim relief”). Unibet stated that that application was directly linked to the
mfringement of its nghts under [Union] law and to its claun for damages in that 1t sought to
bring to an end the loss arising as a result of that mfringement.

25 By deasion of 12 Novanber 2004, the Tingsritt dismissed that application, considering that its
exammation of the case had not demonstrated that Section 38 of the Law on Lotteres
contlicts with [Unien] law and that Unibet had also failed to establish that there were serious
doubts as to whether the prohibition under that provision 1s compatible with [Umon| law.
The appeal lodged by Unibet against that decisien was also dismissed by judgment of the
Hevritt on 26 Jaruary 2005.

26 In a second appeal to the Hogsta domstelen, Unibet sought to have that judgment of the
Hovritt set aside and an order made for interim relief in accordance with its application at
first instance.

27 With regard to the first appeal, the Hogsta domstolen states that, under Swedish law, a self-
standing application cannot be brought primanly for a declaration that a national provision
conflicts with a higher-ranking legal rule. The Hogsta domstolen entertains doubts in this
regard concernmng the requirements under [Union| law relating to the principle of judicial
protection, whilst at the same time stating that Umnibet could have the question whether the
Law on Lotteries 15 compatible with [Union| law examined if it breached the provisions of
that law and was subject to criminal proceedmgs or in an action for damages or, in the event
of judiaal review of an admimnistrative decision rejecting, as the case may be, an application
foralicence ot for an exception brought under that law.

28 Accordmg to the Hogsta domstolen, the first application for mterin relief brought before the
courts hearing the merits in connection with that appeal raises similar questions simce, under
Swedish law, such an application cannot be admissible if the main clamn 15 itself inadmissible.

29 With regard to the second appeal concerning the second application for mterim relief, the
Hégsta domstolen considers that questions of [Union| law anse since Umnibet maintains that
that application 1s linked to its rights under [Union| law. Those questions essentially concern
the crtenia to be applied in granting such measures in the context of the action mn the main

proceedimngs.

30 In those circumstances, taking the view that an interpretation of [Union| law was necessary in
order for it to reach a deasion in the main action, the Hagsta domstolen deaded to stay the
proceedings and to refer the following questiens to the Court for a preliminary ruling:

1) Is the requirement of [Umon| law that national procedural rules must povide effective
protection of an mdividual’s nights under [Unien] law to be interpreted as meaning



that an action for a declaration that certam national substantive provisions conflict
with [Article 56 TFEU] must be peomitted to be brought in a case where the
compatibility of the substantive provisions with that article may otherwise be
examined only as a preliminary issue in, for example, an action for damages,
proceedings concerning infringernent of the national substantive provisions or judical
review proceedings?

(2) Does the requirernent of effective legal protection under [Union| law mean that the
national legal order must provide internm protection, through which national rules
which prevent the exerase of an alleged right based on [Union| law may be disapplied
n relation to an individual so that he 1s able to exerase that right until the question of
the existence of the right has been finally settled by anational court?

(3) If the answer to Question 2 1s in the affirmative:

Does it follow from [Union| law that, where the compatibility of national provisions
with [Union| law 1s bemg challenged, in 1ts substantive examination of an application
for mtenim protection of nghts under [Umon| law a mational court must apply
national provisions governing the conditions for mterrn protection, or mn such a
situation must the national courtapply [Union| law criteria for interim protection?

4 If the answer to Question 3 1s that [Union]| law critena must be applied, what are those
criterias’

The questions referred fora preliminary ruling

Prefiminary considerations

31 The Belgian Government’s argument that the present reference for a prelimimary ruling 1s
madmissible since there 1s no genuine dispute pending before the Hogsta domstolen must be

disregarded.

32 As the Advocate General observed at point 23 of her Opimon, there 15 a dispute requiring
resolution before the Hogsta domstolen in that Umbet brought an action before the Swedish
courts for a declaration that Section 38 of the Law on Lotteries 1s incompatible with [Article
56 TFEU] so that it may law fully promote its services in Sweden and cbtain compensation
for the darnage it has suffered as a result of the prehibition under Section 38.

33 The questicn whether Unibet’s action 1s admussible before the Swedish courts, which 1s the
subject of the first question referred by the Hégsta domstolen, 1s itrelevant for the purposes
of determining whether the reference fora preluninary ruling 1s admissible.

34 The reference for a preliminary rulng 1s therefore admussible.

35 It follows that it 1s necessary to answer the questions asked by the Hogsta domstolen in the light
of the mformation provided by that court concerning the Swedish legal framework, as set
out at paragraphs 3 to 16 above.

Ouestion 1

36 By its first question, the Hogsta domstolen asks, in essence, whether the prnciple of effective
judicial protection of an individual’s mghts under [Unien| law must be mterpreted as
requiring it to be possible in the legal order of a Member State to bring a free-standing action
for an examination as to whether national provisions are compatible with [Artidle 56 TFEU]



if other legal remedies peomnit the question of compatibility to be deterrmuined as a preliminary
1ssue.

37 It is to be noted at the outset that, according to setled case-law, the principle of effective
judicial protection 1s a general principle of [Umon| law sternmung from the constitutional
traditions common to the Member States, which has been enshnined in Articles 6 and 13 of
the Furopean Convention for the Protection of Human Rights and Fundamental Freedoms
(Case 222/84 Johnston [1986] ECR 1651, paragraphs 18 and 19; Case 222/86 Heylens and
Others [1987] ECR 4097, paragraph 14; Case C-424/99 Commission v Anstria [2001] ECR T-
0285, paragraph 45; Case C-50/00 P Unidn de Pequedios Agricultores v Comncil [2002] ECR I-
6677, paragraph 39; and Case C-467/01 Eribrand [2003] ECR 16471, paragraph 61) and
which has also been reaffirmed by Article 47 of the Charter of fundamental nights of the
Furcpean Union, proclaimed on 7 December 2000 in Nice (O] 2000 C 364, p. 1).

38 Under the ponciple of cooperation laid down mn [the second and third paragraphs of Article 4 (3)
TEU], it1s for the Member States to ensure judicial protection of an individual’s rights under
[Union] law (see, to that effect, Case 33/76 Rene, [1976] ECR 1989, paragraph 5; Case 45/76
Comet [1976] ECR 2043, paragraph 12; Case 106/77 Simmenthal [1978] ECR 629, paragraphs
21 and 22; Case C-213/89 Fadortame and Othas [1990] ECR I-2433, paragraph 19; and Case
C-312/93 Peterbroeck [1995] ECR 1-4599, paragraph 12).

39 It is also to be noted that, in the absence of [Union] rules governng the matter, it 1s for the
domestic legal system of each Member State to designate the courts and tobunals having
jurisdiction and to lay down the detailed procedural rules governing actions for sateguarding
nghts which mdividuals derive from [Union| law (see, mter ala, Rewe paragraph 5; Comer,
paragraph 13; Petarbroeck, paragraph 12; Case C-453/99 Comrage and Creban [2001] ECR -
6297, paragraph 29; and Case C-13/01 Safalera [2003] ECR 1-8679, paragraph 49).

40 Although the [TFEU] has made it possible in a number of instances for private persons to broing
a direct action, where appropuate, before the [Unien] Court, it was not intended to create
new remedies in the national courts to ensure the observance of [Union| law other than

those already laid down bynational law (Case 158/80 Rewe [1981] ECR 1805, paragraph 44).

41 It would be otherwise only if it were apparent from the overall scheme of the national legal
systen in question that no legal remedy existed which made 1t possible to ensure, even
indirectly, respect for an individual’s rights under [Union] law (see, to that effect, Case 33/76
Rewe, paragraph 5; Comet, paragraph 16; and Factortame, paragraphs 19 to 23).

42 Thus, while it 15, in principle, for national law to determine an individual’s standing and legal
mterest m brnging proceedmgs, [Umon| law nevertheless requires that the national
legislation does not underrmine the right to effective judicial protection (see, inter alia, Joined
Cases C-87/90 to C-89/90 Verholen and Others [1991] ECR 1-3757, paragraph 24, and Safirlkerg
paragraph 50). It 1s for the Member States to establish a system of legal remedies and
procedures which ensure respect for that cght (Umidn de Pegueiios Agricultores v Council]
paragraph 41).

43 In that regard, the detaled procedural rules governing actions for safeguarding an mdividual’s
oghts under [Umon| law must be no less favourable than those governing similar domestic
actions (prnciple of equivalence) and must not render practically impossible or excessively
difficult the exercise of nights conferred by [Umnion| law (principle of effectiveness) (see, inter
alia, Case 33/76 Rewe, paragraph 5; Comet, paragraphs 13 to 16; Peferbroeck, paragraph 12;
Courage and Creban, patagraph 29; Eribrand, paragraph 62; and Safalere, paragraph 49).

44 Moreover, it 15 for the national courts to mterpret the procedural rules governng actions
brought before them, such as the requiremnent for there to be a specific legal relationship



between the applicant and the State, in such a way as to enable those rules, wherever
possible, to be implemented m such a manner as to contribute to the attainment of the
objective, referred to at paragraph 37 above, of ensuring effective judicial protection of an

mdividual’s rights under [Union] law.

45 It 15 in the light of those considerations that the answer must be given to the first question
referred by the Hogsta domstolen.

46 Accordmg to that court, Swedish law does not provide for a self-standing action which seeks
primarily to dispute the compatibility of anational provision with higher-ranking legal rules.

47 In that regard, it 15 to be noted, as is apparent from the case-law referred to at paragraph 40
above and has been argued by all the governments which have submitted observations to the
Coutt and by the Commussion of the European [Union|, that the principle of effective
judicial protection does not require it to be possible, as such, to bring a free-standing action
which seeks primarily to dispute the compatibility of national provisions with [Umnion| law,
provided that the prnciples of equivalence and effectiveness are observed i the domestic
systern of judicial remedies.

48 Fuirstly, it 15 apparent from the order for reference that Swedish law does not provide for such a
free-standing action, regardless of whether the higher-ranking legal rule to be complied with
1s a national rule or a [Urnion] rule.

49 However, with regard to those two categories of legal rules, Swedish law perrmuts individuals to
obtain an examination of that question of compatibility in proceedmgs before the ordmary
courts or before the admimstrative courts by way of a preluminary issue.

50 It s also apparent from the order for reference that the court which 15 to determine that
question 1s required to disapply the contested provision if it considers that it conflicts with a

higher-ranking legal rule, regardless of whether 1t is a national ora [Uruen| rule.

51 In that examination, it is only where a provision adopted by the Swedish Parliament or
Government 15 manifestly m conflict with a higher-ranking legal rule that such a provision 1s
to be disapplied. As is apparent from paragraph 3 above, that condition does not apply, on
the other hand, where the higher-ranking rule in question 1s a rule of [Union]| law.

52 Therefore, as was observed by all the governments which submitted observations and by the
Commission, 1t is clear that the detailed pocedural rules governing actions brought under
Swedish law for safeguarding an indrvidual’s rights under [Union| law are no less favourable
than the rules goveming actions for safeguarding an individual’s rights under national

provisions.

53 It 1s necessary, secondly, to establish whether the etfect of the indirect legal remedies provided
for by Swedish law for disputing the compatibility of a national provision with [Union| law 1s
to render practically impossible or excessively difficult the exercise of nghts conferred by
[Union] law.

54 In that regard, each case which raises the question whether a national procedural provision
renders the application of [Union| law impossible or excessively difficult must be analysed by
reference to the role of that provision m the procedure, its progress and its special features,
viewed as a whole, before the various national mnstances (Peferbroeck, paragraph 14).

55 It 1s apparent from the order for reference that Swedish law does not prevent a person, such as
Unibet, from disputing the compatibility of national legislation, such as the Law on Lottertes,



with [Union| law but that, on the contrary, there exist varicus indirect legal remedies for that
purpose.

56 Thus, firstly, the Hogsta domstolen states that Unibet may obtain an examination of whether
the Law on Lotteres is compatible with [Union] law m the context of a daun for damages
betfore the ordinary courts.

57 It 1s also dear from the order for reference that Umbet brought such a claim and that the
Hégsta domstolen found it to be admussible.

58 Consequently, where an examination of the compatibility of the Law on Lotteries with [Umnion]
law takes place in the context of the determnaton of a damn for damages, that action
constitutes a remedy which enables Unibet to ensure effective protection of the rights
conferred onit by [Union] law.

59 It 1s for the Hogsta domstolen to ensure that the examination of the compatibility of that law
with [Union] law takes place irrespective of the assessment of the merts of the case with
regard to the requirements for damage and a causal link in the clamm for damages.

60 Secondly, the Hogsta domstolen adds that, 1f Umibet applied to the Swedish Government for an
exception to the prohibition on the promotion of its services in Sweden, any decision
rejecting that application could be the subject of judicial review proceedings before the
Regenngsratten, i which Unibet would be able to argue that the provisions of the Law on
Lotteries are incompatble with [Urion]| law. Where appropuriate, the competent court would
be required to disapply the provisions of that law that were considered to be m contlict with
[Union] law.

61 It 1s to be noted that such judicial review proceedmgs, which would enable Umnibet to obtain a
judicial decision that those provisions are incompatible with [Union| law, constitute a legal
remedy securing effective judicial protection of its rights under [Umion] law (see, to that
effect, Heylens, paragraph 14, and Case C-340/89 1 lassgponton [1991] ECR 12357, paragraph
22y

62 Moreover, the Hogsta domstolen states that 1if Urnubet distegarded the provisions of the Law on
Lotteries and administrative action or corminal proceedings were brought aganst it by the
competent national authorities, it would have the opportumty, m proceedings brought
before the administrative court or an ordmary court, to dispute the compatibility of those
provisions with [Union] law. Where appropriate, the competent court would be required to
disapply the provisions of that law that were considered to bein conflict with [Union] law.

63 In addition to the remedies referred to at paragraphs 56 and 60 above, it would therefore be
possible for Unibet to claun i court proceedmngs against the admunistration or in criminal
proceedmgs that measures taken or required to be taken against it were incompatible with
[Union] law on account of the fact that it had not been permitted by the cempetent national
authorities to promeote its services m Swedern.

64 In any event, it is clear from paragraphs 56 to 61 above that Unibet must be regarded as having
available to it legal remedies which ensure effective judicial protecton of its rights under
[Union] law. If, on the contrary, as mentioned at paragraph 62 above, it was forced to be
subject to admimistrative or criminal proceedings and to any penalties that may result as the
sole form of legal remedy for disputing the compatibility of the national provision at 1ssue
with [Uruen] law, that would not be sufficient to secure for it such effective judicial
protection.



65 Accordingly, the answer to the first question must be that the ponciple of effective judicial
protection of an individual’s rights under [Umon| law must be mterpreted as meaning that it
does not require the national legal order of a Member State to provide for a free-standmg
action for an examination of whether national provisions are compatible with [Article 56
TFEU], provided that other effective legal remedies, which are no less favourable than those
governing similar domestic actions, make 1t possible for such a question of cmpatibility to
be determined as a prelimmary 1ssue, which 1s a matter for the national court to establish.

Question 2

66 By its second question, the Hogsta domstolen essentially asks whether the pnnciple of effective
judicial protection of an mdividual’s nghts under [Union| law requires it to be possible in the
legal order of a Member State to obtain interim relief suspending the application of naticnal
measures until the competent court has given a ruling on whether those measures atre
compatible with [Umion| law.

67 As a prelmmary pomnt, it must be pomnted out that a court seised of a dispute governed by
[Union] law must be in a position to grant mnterin relief 1 order to ensure the full
effectiveness of the judgment to be given on the existence of the rights claimed under
[Union] law (Factortame, paragraph 21, and Case C-226/99 Saks [2001] ECR I1-277,
paragraph 19).

68 Under the national law set out in the order for reference, the purpose of applications for such
relief can only be to provide interim protection of the nights the apphcant asserts in the
substantive action, as 1s apparent from paragraph 9 above.

69 In the action i the main proceedmgs, it 1s not disputed that Urubet made two applications for
mterun relief, the first in connection with an application for a declaration, and the second m
connection with a claim for damages.

70 With regard to the first of those applications for interim relief, it 15 apparent from the order for
reference that the application for a declaration was considered to be madmissible, under
national law, at first instance and on appeal. Whilst upholding that interpretation of national
law, the Hogsta domstolen none the less has doubts concerring the requirements of [Umnion]
law i1 that regard, which led it to ask the first question referred for a prelimmnary ruling (see
paragraphs 36 to 65 above).

71 According to the answer to the first question, the principle of effective judicial protection of an
mndividual’s rights under [Union| law dees not require the national legal order of a Member
State to provide fora free-standing action for an examination of whether national provisions
are compatible with [Union| law, provided that other legal remedies make it possible for
such an 1ssue of compatibility to be determined as aprelminary issue, which 15 a matter for
the national court to establish.

72 Where 1t 1s uncertain under national law, applied in accordance with the requirements of [Umon|
law, whether an action to safeguard respect for an individual’s nights under [Umnion]| law is
admussible, the principle of effective judical protection requires the national court to be able,
none the less, at that stage, to grant the mterim relief necessary to ensure those rights are
respected.

73 However, the prncple of effective judicial protection of an mndividual’s tights under [Umon]
law does not require it to be possible m the legal order of a Member State to obtain interim
relief from the competent national court m the context of an application that 1s inadmmussible



under the law of that Member State, provided that [Urnicn] law, as interpreted mn accordance
with paragraph 71 above, does not call into question that inadmissibility.

74 With regard to the application for interim relief made in connection with the claim for damages,
it 1s apparent from the order for reference and from other documents in the case-file that
that dlaim was considered to be admissible.

75 As the Advocate General stated at point 74 of her Opinion and as was noted at paragraph 67
above, the national court seised of a dispute governed by [Unien| law must be able to grant
mterim relief in order to ensure the full effectiveness of the judgment to be given on the
extstence of the rights claimed under [Umon| law.

76 Consequently, where the competent national court exarmines, in the context of the daun for
damages, whether the Law on Lottenies 1s compatible with [Union] law, it must be able to
grant the mterim relief sought, prov1ded that such reliet 15 necessary, which 1tis a matter for
the national court to deterrnime, m order to ensure the full effectiveness of the judgment to
be given on the existence of the rights claimed under [Union| law.

77 It follows from the foregoing that the answer to the second question must be that the prnaple
of effective judicial protection of an indiwvidual’s nghts under [Union] law must be
mterpreted as requiring it to be possible m the legal order of a Member State for mterim
relief to be granted until the competent court has given a tuling on whether national
provisions are compatible with [Umon| law, where the grant of such relief 1s necessary to
ensure the full effectiveness of the judgment to be given on the existence of such nghts.

QOuestion 3

78 By its third question, the Hogsta domstolen asks essentially whether, having regard to the
principle of effective judicial protection of an individual’s rights under [Union| law, and
where the compatibility of national prowvisions with [Union| law 1s bemng challenged, the
grant of mterm relief to suspend the application of such provisions, until the competent
court has given a ruling on whether those provisions are compatible with [Union| law, is
governed by the criteria laid down by the national law applicable before the competent court
ot by [Union] criteria.

79 It 1s clear from established case-law that the suspension of enforcement of a national provision
based on a [Umon| regulation in proceedings perding before a national court, whilst 1t s
governed by national procedural law, 15 in all Member States subject to conditions which are
uniform and analagcous with the conditions for an application for intertm relief brought
before the [Union] Court (Joined Cases C-143/88 and C-92/89 Zuckafubrik Siiderdithmarschen
and Zuckerfabrik Soest [1991] ECR 1415, paragraphs 26 and 27; Case C-465/93 Atlanta
Fruchthandelsgesellschaft [1995] ECR 1-3761, paragraph 39; and Jomed Cases C-453/03, C-
11/04, C-12/04 and C- 194/04 ABNA and Others [2005] ECR 1-10423, paragraph 104).
However, the case i the man proceedings 1s different from those giving rise to those
judgments in that Unibet’s application for mternm reliet does not seek to suspend the effects
ot a national provision adopted in accordance with a [Umon| regulation where the legality of
that regulation is contested, but rather the effects of national legislation where the
compatibility of that legislation with [Union] law 1s contested.

80 Therefore, in the absence of [Union| rules governing the matter, 1t 1s for the domestic legal
systern of each Member State to deternine the conditions under which interim relief 1s to be

granted for sateguarding an mdividual’s rights under [Union] law.

81 Accordmngly, the grant of interim relief to suspend the application of national provisions until
the competent court has given a ruling on whether those provisions are compatble with



[Union] law is governed by the critena laid down by the national law applicable before that

court.

82 However, those crteria cannot be less favourable than those applying to similar domestic
actions (prnciple of equivalence) and must not render practically impossible or excessively
difficult the mterim judicial protection of nights conferred by [Union] law (principle of

effectiveness).

83 The answer to the third question must therefore be that the poncple of effective judicial
protection of an individual’s rights under [Union| law must be mterpreted as meaning that,
where the compatibility of naticnal prowvisions with [Union| law 1s bemg challenged, the
grant of any interim relief to suspend the application of such provisions until the competent
court has given a ruling on whether those provisions are compatible with [Umion]| law is
governed by the criteria laid down by the national law applicable before that court, provided
that those criteria are no less favourable than those applying to sunilar domestic actions and
do not render practically unpossible or excessively difficult the mterim judicial protection of
those rights.

Onestion 4

84 In the hght of the answer given to the third question, there 15 no need to answer the fourth
question.

Costs

85 Since these proceedings are, for the parties te the main proceedings, a step i the action
pending before the national court, the deasion on costs 1s a matter for that court. Costs
mcurred in submitting observations to the Court, other than the costs of those parties, are
not recoverable.

On those grounds, the Court (Grand Chamber) hereby rules:

1. The principle of effective judicial protection of an individual’s rights under [Union]
law must be interpreted as meaning that it does not require the national legal
order of a Member State to provide for a free-standing action for an
examination of whether national provisions are compatible with [Article 56
TFEU], provided that other effective legal remedies, which are no less
favourable than those governing similar domestic actions, make it possible for
such a question of compatibility o be determined as a preliminary issue,
which is a matter for the national court to establish.

2. The principle of effective judicial protection of an individual’s rights under [Union]
law must be imnterpreted as requiring it to be possible in the legal order of a
Member State for interim relief to be granted until the competent court has
given a ruling on whether national provisions are compatible with [Union] law,
where the grant of such relief is necessary to ensure the full effectiveness of the
judgment to be given on the existence of such rights.

3. The principle of effective judicial protection of an individual’s rights under [Union]
law must be interpreted as meaning that, where the compatibility of national
provisions with [Union] law is being challenged, the grant of any interim relief
to suspend the application of such provisions until the competent court has
given a ruling on whether those provisions are compatible with [Union] law is
governed by the criteria laid down by the national law applicable before that



court, provided that those criteria are no less favourable than those applying to
similar domestic actions and do not render practically impossible or
excessively difficult the interim judicial protection of those rights.
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