JUDGMENT OF THE COURT (Grand Chamber)

9 November 2010

(Protection of natural persons with regard to the processing of personal data — Publication of
mnformation on beneficaries of agricultural aid — Vahdity of the provisions of European Union
law providing for that publication and laying down detailed rules for such publication —
Charter of Fundamental Rights of the European Union — Articles 7 and 8 — Directive
95/46/EC — Interpretation of Articles 18 and 20)

In Joined Cases C-92/09 and C-93/09,

REFERENCES for prelimmmary rulings under [Artide 267 ‘IFEU] from the
Verw altungsgericht Wieshaden (Germany), made by decisions of 27 February 2009, received at
the Court on 6 March 2009, in the proceedings

Volker und Markus Schecke GbR (C-92/09),

Hartmut Eifert (C-93/09)

Land Hessen,
joined party:
Bundesanstalt fiir Landwirtschaft und Ernihrung,
THE COURT (Grand Chamber),
compoesed of V. Skours, President, A. Tizzano, |.N. Cunha Rodogues, I Lenaerts
(Rapporteur), |.-C. Beorichot, K. Schiemarn, A. Arabadjiev and ].-]. Kasel, Presidents of
Chambers, E. Juhasz, C. Toader and M. Safjan, Judges,
Advocate General: E. Sharpston,
Regstrar: B. Fllop, Admirnstrator,
having regard to the written procedure and further to the hearing on 2 February 2010,

after considerng the observations submitted on behalf of:

— Volker und Markus Schecke GbR, by R. Seimetz and P. Breyer, Rechtsanwilte, and by
Mr Schecke,

— Mr Eifert, by R. Settnetz and P. Breyer, Rechtsarrwilte,
— Land Hessen, by H.-G. Kamann, Rechtsarnwalt,

— the Greek Government, by V. Kontolarmes, [. Challias, K. Marinou and V. Karra,
acting as Agents,

= the Netherands Government, by C. Wissels and Y. de Viries, acting as Agents,



— the Swedish Government, by A. Falk and C. Meyer-Seitz, acting as Agents,
— the Council of the European Union, by E. Sithon and Z. Kupcova, acting as Agents,

— the European Comrmssion, by B. Smulders, F. Erlbacher and P. Costa de Olveira,
acting as Agents,

after hearmg the Opmicn of the Advocate General at the sitting on 17 June 2010,

gives the following

Judgment

These references for preliminary rulings concern the vahdity, tirst, of Articles 42(8b) and 44a
of Council Regulation (EC) No 1290/2005 of 21 June 2005 on the financing of the common
agricultural policy (O] 2005 L 209, p. 1), as amended by Councl Regulaton (EC) No
1437/2007 of 26 November 2007 (O] 2007 L 322, p. 1) (Regulation No 1290/2005%, and,
second, of Commission Regulation (EC) No 259/2008 of 18 March 2008 laying down detailed
rules for the application of Regulation No 1290/2005 as regards the publication of
mformation on the beneficares of funds deriving from the European Agricultural Guarantee
Fund (EAGF) and the European Agncultural Fund for Rural Development (EAFRD) (O]
2008 L 76, p. 28) and Directive 2006/24/EC of the European Parliament and of the Council
of 15 March 2006 on the retention of data generated or processed in cennection with the
provision  of publidy avalable electronic  communicatons services or of  public
communications networks and amending Directive 2002/58/EC (O] 2006 L 105, p. 54).
Should the Court find that the European Umnion legislation referred to above is not invalid, the
references for preliminary rulings also concern the interpretation of Article 7, the second
indent of Article 18(2) and Article 20 of Directive 95/46/EC of the European Parliament and
of the Coundl of 24 October 1995 on the protection of mdividuals with regard to the
processing of personal data and on the free movement of such data (O] 1995 L 281, p. 31).

Those questions have been raised m the course of proceedmgs between Volker und Markus
Schecke GbR and Mr Eifert (‘the applicants m the main proceedmgs’) and Land Hessen (the
Land of Hesse) concerming the publication on the mternet site of the Bundesanstalt flr
Landwirtschaft und Emihrung (Federal Oftice for Agriculture and Food; ‘the Bundesanstalt)
of personal data relating to them as recipients of funds from the EAGF or the EAFRD.

I— Legal context

A — European Convention for the Protection of Heman Rights and Fundamental Freedoms

3

Under the heading Right to respect for private and family life’, Article 8 of the European
Convention for the Protection of Human Rights and Fundamental Freedoms, signed in Rome
on 4 November 1950, (‘the Conventior”) provides:

1. Everyone has the right to respect for his private and family life, his home and his

corresp ondence.

2, There shall be no mterference by a public authority with the exercise of this nght except
such as 1s in accordance with the law and is necessary in a democratic society n the mterests of
national security, public safety or the economic well-being of the country, for the prevention
of disorder or crime, for the protection of health or morals, or for the protection of the rights
and freedoms of others.’
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European Union law
Directive 95/ 46

In accordance with Article 1(1) of Directive 95/46, the aim of the directive is to protect the
fundamental nghts and freedoms of natural persons, and in particular their right to privacy
with respect to the processing of personal data. Under Article 2(a) of the directive, “personal
data’ means ‘any information relating to an identified or identifiable natural person’.

Under Article 7 of that directive, ‘Member States shall prowide that personal data may be
processed only if:

(a) the data subject has unambiguously given his consent; or

() processing is necessary for comphance with a legal obligation to which the controller 1s
subject; or

(e) processing s necessary for the perfommance of a task carried out n the public interest or
1 the exerase of official authority vested in the controller or m a third party to whom

the data are disdlosed; ...

Under Article 18(1) of the directive, ‘Member States shall provide that the controller or his
representative, if any, must notify the supervisory authonty referred to i Article 28 before
cacrying out any wholly or partly automatic processing operatiorn’.

Under the second mdent of Article 18(2) of the directive, Member States may provide for the
sunplification of or exemption from notification inter alia n the following case:

Swhere the contreller, in compliance with the national law which governs him, appoints a
personal data protection official, responsible in particular:

— for ensurmg m an independent manner the mternal application of the national
provisions taken pursuant to this Directive;

— for keeping the register of processng operations carred out by the controller,
containing the items of information referred to 1n Article 21(2),

thereby ensuring that the nghts and freedoms of the data subjects are unlikely to be adversely
affected by the processing operations”.

Article 19(1) of Directive 95/46 provides:

‘Member States shall specity the information to be given in the notification. It shall mclude at
least:

(a) the name and address of the controller and of his representative, if any;

(b the purpose ot purposes of the processing;
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(©) a descoption of the category or categories of data subject and of the data or categories
of data relating to thermn;

(d} the recipients or categonies of reapient to whorm the data might be disclosed;

(e) proposed transfers of data to third countries;

Article 20 of the directive, Prior checkmg’, provides in paragraphs 1 and 2:

‘1. Member States shall determine the processmg operations likely to present specific misks
to the nghts and freedoms of data subjects and shall check that these processing operations
are examined prior to the start therect.

2. Such prior checks shall be carried out by the supervisory authornty followmg recerpt of a
notification from the controller or by the data protection official, who, in cases of doubt, must
consult the supervisory authority.’

In accordance with the first and second subparagraphs of Artide 21(2) of Directive 95/46,
‘Member States shall provide that a register of processing operations notified m accordance
with Article 18 shall be kept by the supervisory authonty’, and ‘[tlhe register shall contain at
least the information listed m Article 19(1)(a) to (e).

Under Article 28 of the directive, each Member State is to designate one or more public
authornities (supervisory authority’) to be responsible for monitoring, acting with complete
independence, the application within that State’s territory of the national provisions adopted
pursuant to that directive.

Regulation (EC)No 45/2001

Regulation (EC) No 45/2001 of the European Parliament and of the Counal of 18 December
2000 en the protection of individuals with regard to the processing of personal data by the
[Union] institutions and bodies and on the free movement of such data (O] 2001 L 8, p. 1)
provides in Article 27(1) and (2):

‘1. Processing cperations likely to present spealic misks to the nights and freedoms of data
subjects by virtue of their nature, their scope or their purposes shall be subject to prior
chedking by the European Data Protection Supervisor.

2. The followmg processing operations are likely to present such risks:

(a) processing of data relating to health and to suspected offences, offences, corminal
convictons or security measures;

=) processing operations intended to evaluate personal aspects relating to the data subject,
mcluding hus or her ability, efficiency and conduct;

() processing operations allowing lmkages not provided for pursuant to national or
[Umion] legislation between data processed for different purposes;

(d} processing operations for the purpose of excduding individuals from a right, benefit or

contract.’

Directive 2006/24
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Directive 2006/24 requires the Member States to retain for a certain time data generated or
processed mn connection with the provision of publidy available electronic cormmunications
services ot of public communications netw orks.

Regulation No 1290/2005

Regulation No 1290/2005 sets the specific requirements and rules on the finanang of
expenditure falling under the common agricultural policy (‘the CAP?).

Article 42 of Regulation No 1290/2005 provides that the detailed rules for the application of
that regulation ate to be adopted by the European Commission. Under Article 42{8b) of the

regulation, the Comumission 1s to determnine inter alia:

‘the detatled rules on the publication of mformation concerning beneficiaries referred to
Article 44a and on the practical aspects related to the protection of individuals with regard to
the processing of their personal data in accordance with the prinaples laid down in [Umon]
legislation on data protection. These rules shall ensure, in particular, that the beneficiaries of
funds are informed that these data may bemade public and may be processed by auditing and
mvestigating bodies for the purpose of safeguarding the fmancial interests of the [Union],
including the tine that this information shall take place’,

Article 44a of Regulation No 1290/2005, Publication of the beneficiaries’, states:

‘... Member States shall ensure annual ex-pesz publication of the beneficiaries of the EAGF
and the EAFRD and the amounts received per beneficiary under each of these Funds.

The publication shall contain at least:

(a) for the EAGF, the amount subdivided in direct payments within the meaning of Article
2(d) of Regulation (EC) No 1782/2003 and other expenditure;

(b} for the EAFRD, the total amount of public funding per benefiaary.’

Recitals 13 and 14 in the preamble to Regulation No 1437/2007 amending Regulation No
1290/2005 read as follows:

(13) In the context of the revision of Counal Regulation (EC, Euratom) No 1605/2002 of 25
June 2002 on the Financial Regulation applicable to the general budget of the European
[Umion| [©] 2002 L 248, p. 1], the provisions on the annual ex-pest publication of
beneficianies of funds denving from the budget were inserted inte that Regulation in
order to unplement the European Transparency Iritiative. Sector-specific Regulations
are to provide the means for such a publication. Both the EAGF and the EAFRD form
pact of the general budget of the European [Umion| and finance expenditure i1 a
context of shared management between the Member States and the [Umon|. Rules
should therefore be laid down for the publication of information on the beneficaries of
these Funds. To that end, Member States should ensure annual ex-pest publication of the
beneficianes and the amounts received per beneficiary under each of these Funds.

(14 Making this information accessible to the public enhances transpatrency regarding the
use of [Unien] funds m the [CAP] and improves the sound financial management of
these funds, in particular by reinforcing public control of the money used. Given the
overriding weight of the objectives pursued, it 1s justified with regard to the principle of
proportonality and the requirernent of the protection of personal data to provide for
the general publication of the relevant information as it does not go beyond what is
necessary in a democratic soaety and for the prevention of mregularities. Taking mto
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account the opimon of the European Data Protection Supervisor of 10 Aprl 2007 [O]
2007 C 134, p. 1], it 1s appropuate to make provision for the beneficianies of funds to be
mformed that those data may be made public and that they may be processed by

auditing and mvestigating bodies.”
Regulation No 259 /2008

On the basis of Article 42(8b) of Regulation No 1290/2005, the Commission adopted
Regulation No 259/2008.

Recital 6 in the preamble to Regulation No 259/2008 reads as follows:

6)  Making ... information [concerning beneficaries of funds from the EAGF and
EAFRD)] accessible to the public enhances transparency regarding the use of [Umnion)|
funds in the [CAP] and improves the sound financial managerment of these funds, in
particular by reinforcing public control of the money used. Given the overriding weight
of the objectives pursued, 1t 15 justified with regard to the prinaple of proportionality
and the requirement of the protection of personal data to provide for the general
publication of the relevant information as it does not go beyond what 1s necessary m a
democratic society and for the prevention of wregularities.’

Reatal 7 in the preamble states that ‘tjo comply with the data protection requirements
beneficiaries of the Funds should be informed of the publication of their data before the
publication takes place’.

Article 1(1) of Regulation No 259 /2008 specifies the content of the publication referred to in
Article 44a of Regulation No 1290/2005 and provides that it is to include the following

information:
(=) the first name and the sumame where the beneficaries are natural persons;
(b} the full legal name as registered where the beneticianies are legal persons;

(c) the full name of the association as registered or otherwise officially recognised where
the beneficianes are associations of natural or legal persons without an own legal

personality;

(d} the munictpality where the beneficiary resides or 1s registered and, where available, the
postal code or the part thereot identifying the municipality;

(e) for the ... EAGFE, the amount of direct payments within the meaning of Article 2(d) of
Regulation (EC) No 1782/2003 received by each beneficiary mn the financial year

concerned;

() for the EAGF, the amount of payments other than those referred to i pomt (e

received by each beneficiary in the financal year concerned;

(g) for the ... EAFRD, the total amount of public fundmng recerved by each beneticiary in
the financial year concerned, which includes both the [Union| and the national

contribution;

(h) the sum of the amounts referred to in points {e), (f) and (g) received by each beneficary

1 the financial year concerned;

(1) the currency of these amounts.
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In accordance with Article 2 of Regulaton No 259/2008, qthe] information referred to in
Article 1 shall be made available on a smgle website per Member State through a search tool
allowing the users to search for beneficiaries by name, municpality, amounts recerved as
referred to m (e), (f), {g) and (h) of Article 1 or a combmation therecf and to extract all the
correspondmg information as a single set of data.”

Article 3(3) of that regulation provides that ‘[tlhe information shall remain available on the
website for two years from the date of [its] mmtial publication’.

Article 4 of Regulation No 259/2008 provides:

‘1. Member States shall inform the beneficiaries that their data will be made public in
accordance with Regulation ... No 1290/2005 and this Regulation and that they may be
processed by auditing and investigating bodies of the [Union| and the Member States for the
purpose of safeguarding the [Union|” financial interests.

2. In case of personal data, the information referred to in paragraph 1 shall be provided n
accordance with the requirements of Directive 95/46 ... and the beneficiaries shall be
mformed of their rights as data subjects under this Directive and of the procedures applicable
for exercising these rights.

2, The mformation referred to n paragraphs 1 and 2 shall be provided to the beneficiaries
by incduding it in the application ferms for receving funds derving from the EAGFE and
EAFRD, or otherwise at the time when the data are collected.

2

I — The actions in the main proceedings and the questions referred for preliminary rulings
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The applicants m the main proceedings, one established and the other resident in the Land of
Hesse, are an agricultural undertaking in the legal form of a partnership (Case C-92/09) and a
full-time farmer (Case C-93/09). For the financial year 2008 they made applications to the
competent local authorities for funds from the EAGF or the EAFRD, which were approved
by decisions of 5 December 2008 (Case C-93/09) and 31 December 2008 (Case C-92/09).

In each case the application form contained the following staternent:

1 am aware that Article 44a of Regulation ... No 1290/2005 requires publication of
mformation on the beneficiaries of [funds from] the EAGF and the EAFRD and the amounts
recetved per beneficiary. The publication relates to all measures applied for m connection with
the Common Application, which constitutes the single application for the purposes of Article
11 of Regulation (EC) No 796/2004, and 1s effected annually at the latest by 31 March of the
following year.”

The referring court explains that the Bundesanstalt’s website makes available to the public the
names of beneficiaries of aid from the EAGF and the EAFRD, the place 1n which they are
established or reside and the postcode of that place, and the annual amounts recetved. The site
1s provided with a search tool.

On 26 September 2008 (Case C-92/09) and 18 December 2008 (Case C-93/09) the applicants
i the main preceedings brought proceedings to prevent publication of the data relating to
them. In their view, publication of the amounts received from the EAGF or the EAFRIDD 15
not justified by overnding public interests. Moreover, the rules governing the Eurcopean Social
Fund do not provide for beneficianies to be identified by name. In their applications, they ask
for the Land of Hesse to be ordered to refrain from, or to be prolubited from, transmitting or
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publishing those data for the purposes of the general publication of information on the
finanaal amounts granted to them from the EAGF and the EAFRD.

The Land of Hesse, which takes the view that the obligation to publish data relating to the
applicants in the main proceedings follows from Regulations No 1290/2005 and
No 259/2008, nevertheless undertook not to publish the amounts received by them as
beneficiaries of aid from the EAGF and the EAFRD pending final deasions n the main
proceedmngs.

The referring court believes that the obligation to publish under Article 44a of Regulation No
1290/2005 constitutes an unjustified interference with the fundamental right to the protection
of personal data. It considers that that provision, which pursues the aun of increasmg the
transparency of the use of European funds, does not unprove the prevention of irregularities,
siice extensive control mechanisms exist at present for that purpese. On the basis of the
judgment in Joined Cases C-465/00, C-138/01 and C-139/01 Osterreichischer Rundfunte and
Others [2003] ECR 1-4989, it takes the view that, mn any event, that obligation to publish 1s not
proportionate to the aim pursued. Moreover, m its view, Article 42(8b) of Regulation
No 1290/2005 gives the Commission too broad a discretion with respect to determining both
the data to be published and the means of publicaion and 1s therefore mcompatible with
[Article 291 (2) — (4 TFEU] and with [Article 17(1) TEU].

Regardless of the validity of Articles 42(8b) and 44a of Regulation No 1290/2005, the
referring court considers that Regulation No 259/2008, which prescrbes that the information
relating to the beneficaries of aid from the EAGF and the EAFRD is to be published
exclusively on the mternet, breaches the fundamental nght to the protection of personal data.
It points out that the latter regulation does not limit access to the internet site concerned to
‘internet protocol’ (IP) addresses situated i the European Union. Furthermore, it 1s not
possible to withdraw the data from the mternet after the expiry of the two-year peniod laid
downinArticle 3(3) of Regulation No 259/2008. Itits view, publication of the data exclusively
on the internet alse has a deterrent effect. First, citizens wishing to obtamn information must
have access to the internet. Second, those citizens run the risk of having their data stored
under Directive 2006/24. It is paradoxical to strengthen the supervision of
telecommunications on the one hand and to provide on the other hand that mformation
which 1s intended to enable citizens to partapate in public affairs 15 avalable only
electrorucally.

In case the Court should find that the provisions referred to in paragraphs 30 and 31 above are
not invalid, the referring court further seeks an mterpretation of a number of provisions of
Directive 95/46. It considers that the publication of personal data may take place only if the
measures provided for in the second indent of Article 18{2) of that directive have been taken.
According to the information provided by the refernng court, the German legislature, m
particular that of the Land of Hesse, has made use of the possibility under that provision.
However, according to that court, the notification by the Ministry of the Environment, Rural
Affairs and Consumer Protection of the Land of Hesse to the personal data protection official
was incomplete. Some information was not communicated to that official, such as the fact that
the data are processed by the Bundesanstalt on behalt of the Land in some cases with the
assistance of a povate third party, specific detals of the deletion period and the access
provider, and information on the registration of 1P addresses.

Moreover, according to the national court, the publicaion of the data relating to the
beneficiaries of agricultural aid ought to have been preceded by a prior check as provided for
in Article 20 of Directive 95/46. In the present case, however, a prior check was carried out,
not by a central supervisory authority, but by the data protection official of the undertaking or
office responsible, on the basis of incomplete notifications.
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Finally, the referring court is uncertam as to the law fulness, from the point of view of Article
7(e) of Directive 95/46, of the registration of the IP addresses of users who consult the
mformation relating to beneficianes of ad from the EAGF and the EAFRID on the

Bundesanstalt’s website.

In those arcumstances, the Verwaltungsgericht {Administrative Court) Wiesbaden decided to
stay the proceedings and to refer the followmng questions, which are worded identically m Case
C-92/09 and Case C-93/09, to the Court for preliminary rulings:

1. Are Article [42](8b) and Article 44a of ... Regulation ... No 1290/2005 ..., inserted by
... Regulation ... No 1437/2007 ..., invalid?

2. Is ... Regulation ... No 259/2008 ...
(a) mvalid, or
(b} valid by reason only of the fact that Directive 2006/24 ... s mvahd?

If the provisions menticned in the first and second questions are valid:

3. Must the second indent of Article 18(2) of Directive 95/46 ... be interpreted as meaning
that publication in accordance with ... Regulation ... No 259/2008 ... may be effected
only following implementation of the procedure — in leu of notficaton to a

supervisory authority — established by that article?

4, Must Article 20 of Directive 95/46 ... be interpreted as meaning that publication in
accordance with ... Regulation ... No 259/2008 ... may be effected only following

exercise of the prior check required by national law m that case?

5. If the fourth question s answered in the affirmativer Must Article 20 of Directive 95/46
... be interpreted as meaning that no effective prior check has been performed, if it was

effected on the basis of a register established in accordance with the second indent of
Article 18(2) of that directive which lacks an item of information prescribed?

6. Must Article 7 — and in this case, in particular, subparagraph (e) — of Directive 95/46 ...
be interpreted as precluding a practice of stormg the [P addresses of the users of a
homepage without their express consent?”’

By order of the President of the Court of 4 May 2009, Cases C-92/09 and C-93/09 were
joined for the purposes of the written and oral procedure and the judgment.

III — Consideration of the questions referred

37 The decisions for reference contain questions on the validity of Regulations No 1290/2005
and No 259/2008 (Questions 1 and 2) and questions on the interpretation of Directive 95/46
(Questions 3 to 6). Before examining the substance of the case, the admissibility of the second
part of Question 2 and of Question 6 should be considered.

A — Adpissibility

38 By the second part of Question 2 and by Question 6 respectively, the referring court asks the

Court to rule on the validity of Directive 2006/24 and on the interpretation of Article 7(e) of
Directive 95/46, so as to enable it to assess whether the retention of certain data relating to
the users of the mnternet sites, laid down by European Union and German legislation, is law ful.
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It should be recalled at the outset that although, m view of the division of responsibilities in
the preluminary-ruling procedure, 1t 1s for the referring court alone to determine the subject-
matter of the questions which it proposes to refer to the Court, the Court has held that, in
exceptional circurnstances, it will examine the conditions in which the case was referred to it
by the national court, in order to assess whether it has junsdiction (Case C-567/07
Woningstichting Sint Servatius [2009) ECR [-9021, paragraph 42).

That 1s the case in particular where the problem referred to the Court 1s purely hypothetical or
where the mterpretation or consideration of the validity of a rule of European Union law
which 15 scught by the national court has no relation to the actual facts of the main action or
to its purpose (see, to that effect, Case C-415/93 Bogman [1995] ECR 1-4921, paragraph 61;
Case C-466/04 Acereda Herrera [2006] ECR I-5341, paragraph 48; Case C-380/05 Centro Enropa
7 [2008] ECR 1-349, paragraph 53; and Wouningstichting Sint S ervatius, paragraph 43).

According to the decisions for reference, the applicants n the main proceedings each brought
proceedings  before the referring court against the publicaion under Regulations
No 1290/2005 and No 259/2008 of data relating to them. Their applications seek for the and

of Hesse to reframn from transmitting or publishing, or to refuse to transmit or publish, the
mnformation concerning the aid which they have received from the EAGF and the EAFRD.

The second part of Question 2 and Question 6 have no relation to the subject-matter of the
disputes in the mamn proceedings. They relate, not to the publication of data relating to the
beneficiaries of aid under those Funds, such as the applicants in the mam proceedings, but to
the retention of data relating to persons consulting websites. Smce consideration of the second
part of Question 2 and Question 6 1s therefore of no relevance for the outcome of the main
proceedmgs, there 1s no need to answer thern.

Substance
Queston 1 and the first part of Question 2
Preliminary observations

By Question 1 and the first part of Question 2, the national court asks the Court to examine
the validity, first, of Article 44a of Regulation No 1290/2005 and of Regulation No 259/2008
containing the detailed rules for the application of the publication obligation laid down by
Article 44a and, second, of Article 42(8b) of Regulation No 1290/ 2005, the provision which is
the legal basis of Regulation No 259/2008.

The referring court considers that the obligation to publish data relating to the beneficaries of
aid from the EAGF and the EAFRD, which follows from the provisions ated in the previous
paragraph, constitutes an unjustified interference with the fundamental right to the protection
of personal data. [t refers essentially to Article 8 of the Convention.

In accerdance with Article 6(1) TEU, the European Unien recognises the nights, freedoms and
principles set out in the Charter of Fundamental Rights of the European Union (‘the Charter”,

Swhich shall have the same legal value as the Treaties’.

In those crcumstances, the validity of Articles 42(8b) and 44a of Regulation No 1290/2005
and of Regulation No 259/2008 must be assessed in the light of the provisions of the Charter.

In this regard, Article 8(1) of the Charter states that ‘[e|veryone has the right to the protection
of personal data concerning him or her’. That fundamental right is closely connected with the
right to respect of private life expressed in Article 7 of the Charter.
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The right to the protection of personal data 1s not, however, an abselute right, but must be
considered in relation to its function in society (see, to that effect, Case C-112/00 Schaidberger
[2003] ECR [-5659, paragraph 80 and the case-law cited).

Article 8(2) of the Charter thus authorises the processing of personal data if certain conditions
are satistied. [t provides that personal data ‘must be processed fairly for specified purposes and
on the basis of the consent of the person concerned or some other legitimate basis laid down

by law’.

Moteover, Article 52(1) of the Charter accepts that imitations may be imposed on the exercise
of rights such as those set forth in Articles 7 and 8 of the Charter, as long as the limitations are
provided for by law, respect the essence of those nghts and freedoms and, subject to the
prnciple of proportionality, are necessary and genuinely meet objectives of general interest
recogrused by the European Union or the need to protect the nights and freedoms of others.

Finally, accordmg to Article 52(3) of the Charter, mn so far as it contams nghts wlich
correspond to rights guaranteed by the Convention, the meanmg and scope of those nghts are
to be the same as those laid down by the Convention. Article 53 of the Charter further states
that nothing in the Charter is to be mterpreted as restucting or adversely affecting the rights
recogmised inter alia by the Convention.

In those crcumstances, it must be considered that the right to respect for private life with
regard to the processing of personal data, recogmised by Articles 7 and 8 of the Charter,
concerns any information relating to an identified or 1dentifiable individual (see, m particular,
European Court of Human Rights, Amann . Switgerland [GC], no. 27798/95, § 65, ECHR
2000-1L and Refaru v. Romania [GC), no. 28341/95, § 43, ECHR 2000-V) and the limitations
which may law fully be imposed on the right to the protection of personal data correspond to
those tolerated in relation to Article 8 of the Convention.

The validity of Artide 44a of Regulation No 1290/2005 and of Regulation No 259 /2008

It must be recalled, in the first place, that the publication required by Article 44a of Regulation
No 1290/2005 and Regulation No 259/2008 implementing that article identifies by name all
beneficiaries of aid from the EAGFE and the EAFRD, among whom are both natural and lepal
persons. Having regard to the observations m paragraph 52 above, legal persons can claim the
protection of Articles 7 and 8 of the Charter in relation to such identification only m so far as
the offical ttle of the legal person identifies one or more natural persons.

That 1s the case with the applicant in the main proceedings in Case C-92/09. The official title
of the partnership m question directly identifies natural persons who are its partners.

In the second place, it must be ascertained whether Article 44a of Regulation No 1290/2005
and Regulation No 259/2008 interfere with the rights guaranteed by Articles 7 and 8 of the
Charter to beneficiaries of aid from the EAGF or the EAFRD who are identified or
identifiable natural persons (‘the beneficiages concerned?), and, if se, whether such an
interference 1s justified having regard to Article 52 of the Charter.

Existence of an interference with the nghts recognised by Articles 7 and 8 of the Charter

Article 44a of Regulation No 1290/2005 requires the Member States to ensure the annual ex-
post publication of the names of the beneficiaties of aid from the EAGF and the EAFRID and
the amounts recerved by each benelicary from each of these Funds. It follows from recital 14

in the preamble to Regulation No 1437/2007 amending Regulation No 1290/2005 that that

mformation must be the subject of ‘general publicatior’.



57

58

59

60

61

62

63

64

Article 1{1)(d) of Regulation No 259/2008 lays down the content of the publication and
prescrbes that, in addition to the matters mentioned in the preceding paragraph and other
mformation regarding the aid recerved, ‘the mumcipality where the beneficiary resides or 1s
registered and, where available, the postal code or the part thereot identifying the municipality’
must be published. Article 2 of that regulation prescribes that the infermation is to be made
available on a single website per Member State and may be consulted by means of a search
tool.

It 15 not disputed that the amounts which the beneficiaries concerned receive from the EAGF
and the EAFRDD represent part of their income, often a considerable part. Because the
mformation becomes available to third parties, publication on a website of data narming those
beneficiaries and indicating the precise amounts received by them thus constitutes an
interference with their private life within the meaning of Article 7 of the Charter (see, to that
effect, Osterreihischer Rundfunke and Others, paragraphs 73 and 74).

It 15 of no relevance in this respect that the data published concerns activities of a professional
nature (see Osterrechischer Rundfunk and Others, paragraphs 73 and 74). The European Court of
Human Rights has held on this point, with reference to the mterpretation of Article 8 of the
Cenventicn, that the term ‘private life” must not be interpreted restrictively and that ‘there 1s
no reason of prnaple to justify excluding activites of a professional ... nature from the
notion of “private life”™ (see, mter alia, Awann v. Switzerland, § 65, and Rotara v. Remania, § 43).

Moreover, the publication required by Article 44a of Regulation No 1290/2005 and
Regulation No 259/2008 constitutes the processing of personal data falling under Article 8(2)
of the Charter.

The Land of Hesse casts doubt, however, on the very existence of an interference with the
prvate life of the applcants in the mamn proceedings, as they were mformed m the aid
applcation form of the mandatory publication of the data relating to them and, in accordance
with Article 8(2) of the Charter, gave their consent to that publication by submitting their
applcations.

On this point, it should be noted that Artide 42(8b) of Regulation No 1290/2005 provides
only that ‘the beneficiaries of funds are mformed that these data [concerning them, namely
their names and the amounts received from each of the Funds| may be made pubhc’. Article
4(1) of Regulation No 259/2008 contains a similar provision, stating that ‘Member States shall
mnform the beneficiaries that their data will be made public’,

The Burcpean Umnion legislation in question, which merely provides that beneticaries of aid
are to be mformed m advance that the data concerning them will be published, thus does not
seek to base the personal data processing for which it provides on the consent of the
beneticiaries concerned. Furthermore, it must be noted that i the main proceedings, m their
ard application forms, the applicants stated only that they were ‘aware that Article 44a of
Regulation ... No 1290/2005 requires publication of information on the beneficaries of
[funds from] the EAGF and the EAFRIY’.

Since the publication of data by name relating to the beneficiaries concerned and the precise
amounts recetved by themn from the EAGF and the EAFRD constitutes an mitecference, as
regards those beneficiaries, with the rights recognised by Artidles 7 and 8 of the Charter, and
sitice such processing of personal data is not based on the consent of those beneficiaries, 1t 1s
necessary to examine whether the mterference 1s justified having regard to Artide 52(1) of the
Charter.

i) Justification of the mterference with the nights recognised by Articles 7 and 8 of the Charter
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Article 52(1) of the Charter accepts that irmitations may be imposed on the exercise of rights
such as those set forth in Articles 7 and 8 of the Charter, as long as the limitations are
provided for by law, respect the essence of those rights and freedoms, and, subject to the
ptinciple of proportionality, are necessary and genumely meet objectives of general nterest
recognised by the European Unien or the need to protect the nghts and freedoms of others.

First, 1t 15 common ground that the mterference arising from the publication on a website of
data by name relating to the beneficianes concerned must be regarded as ‘provided for by law’

within the meaning of Article 52(1) of the Charter. Artides 1(1) and 2 of Regulaton No
259/2008 expressly provide for such publication.

Second, on the question whether that mterference meets an objective of general interest
recognised by the European Union within the meaning of Article 52(1) of the Charter, it
follows from recital 14 in the preamble to Regulation No 1437 /2007 amending Regulation No
1290/2005 and from recital 6 in the preamble to Regulation No 259/2008 that publication of
the names of the beneficaries of aid from the EAGF and the EAFRD and of the amounts
which they receive from those Funds 1s intended to ‘enhance| transparency regardmg the use
of [Union] funds in the [CAP] and [mprove] the sound financial management of these funds,
in particular by reinforang public contrel of the money used”.

The principle of transparency is stated in Articles 1 TEU and 10 TEU and in Article 15 TFEU.
[t enables citizens to participate more closely m the decision-making process and guarantees
that the admunistration enjoys greater legitimacy and is more effective and more accountable to
the citizen in a democratic system (see Case C-41/00 P Interporc v Commission [2003] ECR
[-2125, paragraph 39, and Case C-28/08 P Commission v Bavarian Lager [2010] ECR 1-0000,
paragraph 54).

By remnforcing public control of the use of the money from the EAGF and the EAFRD, the
publication required by the provisions whose validity 15 contested contobutes to the
appropoate use of public funds by the admimistration (see, to that effect, Osterreichischer

Rundfunke and Others, paragraph 81).

Moreover, that publication relating to the use of money paid out by the agricultural Funds will
enable citizens to participate more closely in the public debate surrounding decisions on the
direction to be taken by the CAP.

Censequently, by aiming to merease the transparency of the use of funds in the context of the
CAP, Article 44a of Regulation No 1290/2005 and Regulation No 259/2008 pursue an
objective of general mterest recognised by the European Union.

Thurd, 1t 15 alse necessary to ascertam whether the imitation imposed on the rights conferred
by Articles 7 and 8 of the Charter is proporticnate to the legitimate aim pursued (see, nter alia,
European Court of Human Rights, Giflow z. United Kingdom, 24 November 1986, § 55, Sertes A
no. 109, and Oserreichischer Rundfunte and Others, paragraph 83).

The applicants in the mamn proceedings observe that the data whose publication is provided
for in Article 44a of Regulation No 1290/2005 and in Regulation No 259/2008 allows third
parties to draw conclusions as to their income. They explain that the aid represents between
30% and 70% of the total income of the beneficaries concerned. The legitimate interests of

the public would, they argue, be satisfied by the publication of anonymous statistics.

[t1s setled case-law that the prnciple of proportionality, which is one of the general principles
of Buropean Union law, requites that measures implemented by acts of the European Union
are appropnate for attairing the objective pursued and do not go beyond what 1s necessary to
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achieve it (Case C-58/08 1 odafone and Others [2010] ECR I-0000, paragraph 51 and the case-

law cited).

It 1s not disputed that the publication on the mnternet of data by name relating to the
beneficiaries concemed and the prease amounts recerved by themn from the EAGF and the
EAFRD 1s lable to increase transparency with respect to the use of the agricultural aid
concerned. Such nformation made available to aitizens remnforces public control of the use to
which that moeney is put and contrbutes to the best use of public funds.

As to whether the measure 15 necessary, 1t must be recalled that the cbjective of the
publication at i1ssue may not be pursued without having regard to the fact that that objective
must be reconciled with the fundamental nights set forth in Artides 7 and 8 of the Charter
(see, to that effect, Case C-73/07 Satakunnan Markkinaporss and Satamedia [2008] ECR 19831,

paragraph 53).

It 15 thus necessary to determine whether the Council of the European Umion and the
Commussion balanced the European Umnion’s interest in guaranteeing the transparency of its
acts and ensuring the best use of public funds against the interference with the right of the
beneficiaries concerned to respect for their private Life in general and to the protection of their
personal data in particular. The Court has held in this respect that derogations and linitations
in relation to the protection of personal data must apply only m so far as 1s strictly necessary
(Satakunnan Markkinapirssi and S atamedia, paragraph 56).

The Member States which have submitted wnitten observations to the Court, the Counal and
the Comimission argue that the objective pursued by the publication required by Article 44a of
Regulation No 1290/2005 and by Regulaton No 259/2008 could not be achieved by
measures which mnterfere less with the nght of the beneficianies concerned to respect for ther
private life in general and the protection of their personal data in particular. Information
limited to those of the beneficianies concerned who recetve aid exceeding a certain threshold
would, it1s submitted, not give taxpayers an accurate image of the CAP. Taxpayers would have
the impression that there were only ‘big’ beneficianies of aid from the agricultural Funds,
whereas there are numerous Iittle’ ones. Laniting publication to legal persons only would not
be satisfactory either. The Commission subrmuts in this connection that the largest beneficiaries
of agricultural aid include natural persons.

While 1t 15 true that in a democratic society taxpayers have a night to be kept informed of the
use of public funds (Osterreichischer Rundfunk and Others, paragraph 85), the fact remams that
striking a proper balance between the vanous mterests involved made it necessary tor the
mnstitutions, before adopting the provisions whose validity 15 contested, to ascertain whether
publication via a single freely consultable website in each Member State of data by name
relating to all the beneficiaries concerned and the precise amounts received by each of them
from the EAGF and the EAFRID —with no distinction being drawn according to the duration,
frequency or nature and amount of the aid received — did not go beyond what was necessary
for aclueving the legitimate awns pursued, having regard m particular to the mterference with
the rights guaranteed by Articles 7 and 8 of the Charter resulting from such publication.

As faras natural persons benefiting from aid under the EAGF and the EAFRD are concerned,
however, it dees not appear that the Counal and the Commission sought to strike such a
balance between the European Union’s interest in guaranteeing the transparency of its acts and

ensurimg the best use of public funds, on the one hand, and the fundamental rights enshrined
i Articles 7 and 8 of the Charter, on the other.

There 1s nothing to show that, when adopting Article 44a of Regulation No 1290,/2005 and
Regulation No 259/2008, the Council and the Commission took into consideration methods

of publishing information en the beneficiaries concerned wlich would be consistent with the
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objective of such publicaion while at the same time causing less mterference with those
beneficiaries’ right to respect for their private life n general and to protection of their personal
data in particular, such as lmmniting the publication of data by name relating to those
beneticiaries according to the pericds for which they recetved aid, or the frequency ot nature
and amount of aid received.

Such limited publicaion by name might be accompanied, if approprate, by relevant
mformation about other natural persons benefiting from aid under the EAGF and the
EAFRD and the amounts received by themn.

The mstitutions cught thus to have examined, i the course of strking a proper balance
between the vanous mterests involved, whether publication by name limited in the manner
indicated in paragraph 81 above would have been sufficient to achieve the objectives of the
European Union legislation at 1ssue in the main proceedings. In particular, it does not appear
that such a lmutaton, which would protect some of the beneficaries concerned from
mterference with their private lives, would not provide atizens with a sufficently accurate

tmage of the aid granted by the EAGF and the EAFRD to achieve the objectives of that
legislation.

The Member States which submitted wntten observations to the Court and the Counal and
the Commission refer also to the significant role of the CAP in the European Umon budget in
order to justify the need for publication laid down by Article 44a of Regulation No 1290/2005
and by Regulation No 259/2008.

That argument must be rejected. [t1s necessary to bear in mind that the institutions are obliged
to balance, before disclosing mnfermation relating to a natural person, the European Urion’s
mterest 1 guaranteeing the transparency of its actions and the mfrngernent of the nghts
recogmused by Articles 7 and 8 of the Charter. No automatic priority can be conferred on the
objective of transparency over the nght te protection of personal data (see, to that effect,
Compmission v Bavarian Lager, paragraphs 75 to 79), even if important economic mterests are at

stake.

It follows from the foregoing that it dees not appear that the institutions propertly balanced,
on the one hand, the objectives of Article 44a of Regulation No 1290/2005 and of Regulation
No 259/2008 against, on the other, the rights which natural persons are recognised as having
under Articles 7 and 8 of the Charter. Regard bemng had to the fact that dercgations and
limitations in relation to the protection of personal data must apply only in so far as is strictly
necessaty (Satakunnan Markkinapirssi and Satamedia, paragraph 56) and that it 1s possible to
envisage measures which affect less adversely that fundamental nght of natural persons and
which stll contribute effectively to the objectives of the European Union rules in question, it
must be held that, by requiring the publication of the names of all natural persons who were
beneficiaries of EAGF and EAFRD aid and of the exact amounts recerved by those persons,
the Council and the Comimission exceeded the Limits which compliance with the prnciple of
proportonality imposes.

Finally, with regard to the legal persons which recetved EAGF and EAFRID aid, and m so far
as they may mvoke the nights conferred by Articles 7 and 8 of the Charter (see paragraph 53 of
the present judgment), the view must be taken that the obligation to publish wluch follows
from the provisions of the European Union rules the validity of which has here been brought
mnto question does not go beyond the limits imposed by compliance with the prmaple of
proportienality. The serousness of the breach of the nght to protection of personal data
manifests itselt in different ways for, on the one hand, legal persons and, on the other, natural
persons. It 15 necessary to point out in this regard that legal persons are already subject to a
more onerous obligation in respect of the publication of data relating to them. Furthermore,
the obligation on the competent national authorities to examine, before the data in question
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are published and for each legal persen which 1s a beneficiary of EAGF or EAFRD ad,
whether the namme of that person identifies natural persons would impose on those authorities
an unreasonable administrative burden (see, to that effect, judgment of the European Court of

Human Rights, KU, 2Finland, 2 March 2009, application no 2872/02, § 48, not yet published).

In those aircumstances, it must be held that the provisions of European Union law, the
validity of which is questioned by the referrmg court, observe, in so far as they concern the
publication of data relating to legal persons, a fair balance in the consideration taken of the
respective interests i1 issue.

On the basis of all of the foregoing, Article 44a of Regulation No 1290/2005 and Regulation
No 259/2008 must be dedared invalid to the extent to which, with regard to natural persons
who are beneficaries of EAGF and EAFRD aid, those provisions impose an obligation to
publish personal data relating to each beneficiary without drawing a distinction based on
relevant crteria such as the penods dunng which those persons have received such aid, the
frequency of such aid or the nature and amount thereof.

The validity of Article 42(8b) of Regulation Neo 1290,/2005

Article 42(8b) of Regulation No 1290/2005 authorises the Commission to adopt the detailed
rules for the implementation sclely of Article 44a of that regulation.

However, as Article 44a of Regulation No 1290/2005 has to be declared invalid for the
reasons indicated above, Article 42(8b) of that regulation must be declared mvalid m like

marnmer.

The answer to the first question and to the first part of the second question is therefore that
Articles 42(8b) and 44a of Regulation No 1290/2005, and Regulation No 259/2008, are
mnvalid in so far as, with regard to natural persons who are beneficiaries of EAGF and EAFRD
aid, those provisions impose an obligation to publish personal data relating to each beneficiary
without drawing a distinction based on relevant criteria such as the peniods duning which those
persons have recetved such aid, the frequency of such aid or the nature and amount thereof.

The effects in time of the mvalidity which has been established

Where it 1s justified by overriding considerations of legal certainty, the second paragraph of
Article 264 TFEU, which 15 alse applicable by analogy to a reference under Article 267 TFEU
for a preluninary ruling on the validity of acts of the European Union, confers on the Courta
discretion to deade, in each particular case, which speafic effects of the act in question must
be regarded as definitive (see, to that effect, Case C-333/07 Regie Networks [2008] ECR
[-10807, paragraph 121 and the case-law cited).

In view of the large number of publications which have taken place m the Member States on
the basis of rules which were regarded as bemg valid, it must be held that the invalidity of the
provisions mentioned in paragraph 92 of the present judgment does not allow any action to be
brought to challenge the effects of the publication of the lists of beneficiaries of EAGF and
EAFRD aid carried out by the national authorities on the basis of those provisions during the
period prior to the date on which the present judgment 1s delivered.

The third question

By its third question, the referring court seeks, essentially, to ascertain whether the second
indent of Article 18(2) of Directive 95/46 is to be interpreted as meaning that the publication
of the information resulting from Articles 42(8b) and 44a of Regulation No 1290/2005 and



96

97

98

99

100

101

3.

102

103

from Regulation No 259/2008 may be effected only if the personal data protection official
has, prior to such publication, kept a full register within the terms of the second indent of
Article 18(2).

It must, in this regard, be bomme in mind that Artide 18(1) of Directive 95/46 establishes the
principle that the supervisory authority must be notified before any wholly or partly automatic
opetation for the processing of personal data, or any set of such operations intended to serve a
simgle purpose or several related purposes, is carried out. As reatal 48 in the preamble to
Directive 95/46 explains, ‘the procedures for notifying the supervisory authority are designed
to ensure disclosure of the purposes and main features of any processing operation for the
purpose of verification that the operation 1s i accordance with the national measures taken
under this Directive’.

The second indent of Article 18(2) of Directive 95/ 46, however, provides that Member States
may provide for the sunplification of or exemption from that obligation m the case where,
mter alia, the controller appoints a personal data protection offical. It appears from the
decisions for reference that such an appomtment was made m the Land of Hesse so far as
concerns the publicaion of data resuling from Articles 42(8b) and 44a of Regulation
No 1290/2005 and from Regulation No 259 /2008,

According to the second indent of Article 18(2) of Directive 95/46, a personal data protection
official has a number of tasks which are designed to ensure that processing operations are
unlikely to have an adverse effect on the rights and freedoms of the persons concerned. The
official 1s thus responsible for, among other things, ‘keepmg the register of processmg

operations carried cut by the controller, contaming the items of mformation referred to in

Article 21(2) [of Directive 95/46]". The latter provision refers to Artide 19(1)(a) to (e) of
Directive 95/46.

However, contrary to the view expressed by the refernng court, the second ndent of Article
18(2) of Directive 95/46 does not require any provision to be adopted which imposes an
obligation on the personal data protection official to maintan a register containing the
mformation referred to in Article 21(2) of that directive, read in conjunction with Article
19(1)(a) to (e) thereof, before the processing of the data concerned is undertaken. The register
referred to in the second indent of Artide 18(2) of Directive 95/46 need contain only
‘processing operations carted out’.

In those arcumstances, the absence, established by the referning court, of a full register poor
to the data processmg cannot affect the legality of a publication such as that resulting from
Articles 42(8b) and 44a of Regulation No 1290/2005 and from Regulation No 259 /2008.

The answer to the third question is therefore that the second indent of Article 18(2) of
Directive 95/46 must be interpreted as not placing the personal data protection official under
an obligation to keep the register provided for by that provision before an operation for the
processing of personal data, such as that resulting from Articles 42(8b) and 44a of Regulation
No 1290/2005 and from Regulation No 259 /2008, 1s carried out.

The fourth question

By its fourth question, the referring court seeks, essentially, to ascertain whether Article 20 of

Directive 95/46 is to be interpreted as making the publication of the information resulting
from Articles 42(8b) and 44a of Regulation No 1290/2005 and from Regulation No 259 /2008
subject to the prior checks for which that Article 20 provides.

It must first be pointed out that Article 20(1) of Directive 95/46 provides that Member States
shall deterrmune the processing operations likely to present specific nsks to the rights and
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freedoms of data subjects and shall check that these processing operations are exarmuned prior
to the start thereof’.

It follows that Directive 95/46 does not make the processing of personal data subject, in
general, to a prior check. As is clear from recital 52 in the preamble to Directive 95/46, the
European Umnion legislature took the view that ‘ex pest finto verification by the competent
authorities mustin general be considered a sufticient measure’.

With regard to processng operations wlich are subject to poor checks, that 1s to say,
processing operations which are likely to pose speatic risks to the rights and freedoms of data
subjects, recital 53 in the preamble to Directive 95/46 states that processing operations are
likely to pose such risks by virtue of their nature, their scope or their purposes’. Even though
Member States have the option of specifying in greater detail in their legislation the processing
operations which may pose specific nisks to the rights and freedoms of data subjects, Directive
95/46 provides, as 1s evident from recital 54 in its preamble, that the number of such
operations ‘should be very limited”.

It must further be pointed out that, under Article 27(1) of Regulation No 45/2001, processing
operations which are likely to present specific risks to the wghts and freedoms of data subjects
are also subject to pror checking when carned out by nstitutions and bodies of the European
Umnion. Article 27(2) of that regulation speaties the operations which are likely to present such
risks. In view of the parallel relationship between the provisions of Directive 95/46 and those
of Regulation No 45/2001 which relate to prior checks, the listng in Article 27(2) of
Regulation No 45/2001 of the processing operations which are likely to present specific risks
to the nghts and freedoms of data subjects must be considered relevant for the purpose of

interpreting Article 20 of Directive 95/ 46.

Heowever, it does not appear that the publication of the data imposed by Articles 42(8b) and
44a of Regulation No 1290/2005 and by Regulation No 259/2008 comes within any of the
categories of processing operations covered by Artide 27(2) of Regulation No 45/2001.

In those circumstances, the answer to the fourth question 1s that Article 20 of Directive 95/46
must be interpreted as not inposing an obligation cn the Member States to make the
publication of information resulting from Articles 42(8b) and 44a of Regulation
No 1290/2005 and from Regulation No 259/2008 subject to the prior checks for which that
Article 20 provides.

In view of the answer to the fourth question, there 1s no longer any need to answer the fifth
question.

Costs

Since these proceedings are, for the parties to the main proceedings, a step in the actions
pending before the national court, the deasions on costs are a matter for that court. Costs
mcurred m subrmitting observatiens to the Court, other than the costs of those parties, are not
recoverable.

On those grounds, the Court (Grand Chamber) hereby rules:

1. Articles 42(8b) and 44a of Council Regulation (EC) No 1290/2005 of 21 June 2005
on the financing of the common agricultural policy, as amended by Council
Regulation (EC) No 1437/2007 of 26 November 2007, and Commission
Regulation (EC) No 259/2008 of 18 March 2008 laying down detailed rules for
the application of Regulation No 1290/2005 as regards the publication of

mformation on the beneficiaries of funds deriving from the Ewuropean



Agricultural Guarantee Fund (EAGF) and the European Agricultural Fund for
Rural Development (EAFRD) are invalid in se far as, with regard to natural
persons who are beneficiaries of EAGF and EATRD aid, those provisions
impose an obligation to publish personal data relating to each beneficiary
without drawing a distinction based on relevant criteria such as the periods
during which those persons have received such aid, the frequency of such aid or
the nature and amount thereof.

2. The mvalidity of the provisions of European Union law mentioned in paragraph 1
of this operative part does not allow any action to be brought to challenge the
effects of the publication of the lists of beneficiaries of EAGF and EAFRD aid
carried out by the national authorities on the basis of those provisions during the
period prior to the date on which the present judgment is delivered.

3. The second indent of Article 18(2) of Directive 95/46/EC of the European
Parliament and of the Council of 24 October 1995 on the protection of
individuals with regard to the processing of personal data and on the free
movement of such data must be interpreted as not placing the personal data
protection official under an obligation to keep the register provided for by that
provision before an operation for the processing of personal data, such as that
resulting from Articles 42(8b) and 44a of Regulation No 1290/2005, as amended
by Regulation No 1437 /2007, and from Regulation No 259/2008, is carried out.

4. Article 20 of Directive 95/46 must be interpreted as not imposing an obligation
on the Member States to make the publication of information resulting from

Articles 42(8b) and 44a of Regulation No 1290/2005, as amended by Regulation

No 1437 /2007, and from Regulation No 259/2008 subject to the prior checks for
which that Article 20 provides.

[Signatures|
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