In Case 36/74

Reference to the Court under [Article 267 TFEU] by the
Arrondissementsrechtbank (IDistrict Court) Utrecht, for a preliminary ruling
in the action pending befere that court between

1. BRUNO NILS OLAF WALRAVE
2. LONGINUS JOHANNES NORBERT KOCH

and
3. ASSOCIATION UNION CYCLISTE INTERNATIONALE
4. KONINKLIJKE NEDERIANDSCHE WIELREN UNIE
5. FEDERACION ESPANOLA CICLISMO
on the interpretation of [Articles 18, 45 and 56 TFEU] and the provisions of

Regulation (EEC) No 1612/68 on freedom of movement for workers
within the [Union] (O] L 257 of 19. 10. 1968, p. 2),

THE COURT

composed oft K. Lecourt, President, C. O Dalaigh and A. ]. Mackenzie
Stuart, Presidents of Chamber, A. M. Donner, R, Monace, ]. Mertens de
Wilmars (Rapporteur), P. Pescatore, H. Kutscher and M. Sorensen, Judges,

Advocate-General: |. P. Warner,
Registrar: A. Van Houtte,

gives the following

JUDGMENT

Law

By order dated 15 May 1974 filed at the Court Registry on 24 May 1974, the
Arrondissementsrechtbanlk Utrecht referred under [Article 267 TFEU]
various questions relating to the mterpretation of the first paragraph of
[Article 18 TFEU], [Article 45 TFEU] and the first paragraph of [Article 56
TFEU] and of Regulation No 1612/68 of the Council of 15 October 1968
(O] L 257, p. 2) on freedom of movement for workers within the [Union].



10

The basic question 1s whether these Articles and Regulation must be
mterpreted m such a way that the provision m the rules of the Umon
Cycliste Internaticnale relatng to medmm-distance weotdd cycling
championships behind motoreydes, according to which 'L'entraineur doit
etre de la nationalite de coureur’ (the pacemaker must be of the same
naticnality as the stayer) s incompatible with them.

These questions were raised m an action directed against the Union Cycliste
Internationale and the Dutch and Sparmish cycling federations by two Dutch
nationals who normally take part as pacemakers in races of the said type and
who regard the aforementioned provision of the tules of UCL as
discriminatory.

Having regard to the obijectives of the [Union|, the practice of sport is
subject to [Union| law only in so far as it constitutes an economic activity

within the meaning of [Article 3 TEU].

When such activity has the character of gamful employment or remunerated
service 1t comes more particularly within the scope, according to the case, of

[Articles 45 to 48 TFEU] or [Articles 56 to 62 TFEU].

These provisions, which give effect to the general rule of [Article 18 TFEU],
prohibit any discrimination based on nationality in the performance of the

activity to which they refer.

In thus respect the exact nature of the legal relaionship under which such

services are perfommed i1s of no mmportance since the rule of non-
discrimmation covers in identical terms all work or services.

This prohibition however does notaffect the composition of sport teams, m
particular national teams, the foermation of which 1s a question of purely
sporting mterest and as such has nothing to do with economic activity.

This restriction on the scope of the provisions in question must however
remam hmited to its proper cbjective.

Having regard to the above, it is for the national court to determine the
nature of the activity submitted to its judgment and to deade in particular
whether in the sport in question the pacemaker and stayer do or do not
constitute a team.
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The answers are given withim the linits defined above of the scope of
[Union] law.

The questions raised relate to the mterpretaton of [Articles 45 and 56
TFEU] and to a lesser extent of [Article 18 TFEU].

Basically they relate to the applicabiity of the said provisions to legal
relationships which do not come under public law, the determination of
thetr territorial scope m the light of rules of sport emanating from a wotld-
wide federation and the direct applicability of certam of those provisions.

The main question i respect of all the Articles referred to is whether the
rules of an international sporting federation can be regarded as incompatible

with the Treaty.

It has been alleged that the prohibitions in these Articles refer only to
restrictions which have their origin in acts of an authonty and not to those
resulting from legal acts of persons or asscaations whe do not come under
public law.

[Articles 18, 45 and 56 TFEU] have in common the prohibition, in their
respective spheres of applicaton, of any discrimination on grounds of

naticnality.

Prohibition of such discrimination does not only apply to the action of
public authorities but extends likewise to rules of any other nature aimed at
regulating m a cellective manner ganful employment and the provision of
SErvices.

The abolition as between Member States of ocbstacles to freedom of
movement for persons and to freedom to provide services, which are
fundamental objectives of the [Unien| contained mn [Article 3 TEU], would
be compromised if the abolition of barrers of national ornigin could be
neutralized by obstacles resulting from the exercise of their legal autonomy
by associations or organizations which do not come under public law.

Since, morecver, working conditions in the various Member States are
governed semetimes by means of provisions laid down by law or regulation
and sometines by agreements and other acts concuded or adopted by
private persons, to limit the prohibitions 1 question to acts of a public

authority would osk creating inequality in their application.

20 Although the third paragraph of [Articde 57 TFEU], and Articles 62
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[repealed| and [Article 60 TFEU], specifically relate, as regards the provision
of services, to the aboliion of measures by the State, this fact does not
defeat the general nature of the terms of [Article 56 TFEU], which makes no
distinction between the source of the restrictions to be abolished.

It 1s established, moreover, that [Article 45 TFEU], relating to the aboliion
of any discrimination based on nationality as regards gainful employment,
extends likewise to agreements and rules which do not emanate from public
authorities.

Article 7 (4) of Regulation No 1612/68 in consequence provides that the
prehibiion on discrimmnation shall apply to agreements and any other
collective regulations concerning employment.

The activities referred to in [Article 56 TFEU] are not to be distinguished by
thetr nature from those m [Article 45 TFEU], but only by the fact that they

are performed outside the ties of a centract of employment.

This single distmction cannct justify a more restrictive interpretation of the
scope of the freedom to be ensured.

It follows that the provisions of [Articles 18, 45 and 56 TFEU] may be taken
mte account by the national court in judging the validity or the effects of a

provision mserted i the rules of a sporting organization.

The national court then raises the question of the extent to which the rule
on non-discrimination may be applied to legal relationships established m
the context of the activities of a sporting federation of world-wide
proportions.

The Ceurt is also invited to say whether the legal position may depend on
whether the sporting competition is held within or outside the [Union].

By reason of the fact that it is imperative, the rule on nen-discrimination
applies n judging all legal relationships in s far as these relationships, by

reason either of the place where they are entered into or of the place where

they take effect, can be located withm the territory of the [Uruen].

It 15 for the national judge to decide whether they can be so located, having
regard to the facts of each particular case, and, as regards the legal effect of



30

31

32

33

34

35

36

these relationships, to draw the consequences of any mfrmgement of the
rule on non-discrimination.

Finally, the national court has raised the question whether the first
paragraph of [Article 56 TFEU], and possibly the first paragraph of [Article
18 TFEU], of the Treaty have direct effects within the legal orders of the
Member States.

As has been shown above, the objective of [Article 56 TFEU] 1s to prohubit
1 the sphere of the provision of services, fufer afia, any discrimination on the
grounds of the nationality of the person providing the services.

In the sector relating to services, [Article 56 TFEU] constitutes the
mmplementation of the non-discrimmation rule formulated by [Article 18
TFEU] tor the general application of the Treaty and by [Article 45 TFEU]
for gainful employment.

Thus, as has already been ruled (Judgment of 3 December 1974 in Case
33/74, Van Binsbergen) [Artide 56 TFEU] comprises, as at the end of the
transitional period, an unconditional prohibition preventing, in the legal
order of each Member State, as regards the provision of services - and in so
far as 1t is a questien of nationals of Member States - the unposition of
obstacles or limnitations based on the nationality of the person providing the

services.

It 1s therefore night to reply to the question raised that as from the end of
the transitonal period the first paragraph of [Article 56 TFEU], i1 any event
1 so far as it refers to the abolitton of any discomination based on
naticnality, create mdividual rights which national courts must protect.

Costs

The costs incurred by the Commuission of the European [Umon|, which has
submitted observations to the Court, are not recoverable.

Since these proceedings are, m so far as the parties to the main action are
concerned, a step in the action pending before the national court, costs are a
matter for that court.

On those grounds,



THE COURT

1 answer to the questions referred to it by the Arrondissermentsrechtbank
Utrecht, hereby rules:

1. Having regard to the objectives of the [Union], the practice
of sport is subject to [Union] law only in so far as it
constitutes an economic activity within the meaning of

[Article 3 TEU].

2. The prohibition on discrimination based on nationality
contained in [Articles 18, 45 and 56 TFEU] does not affect the
composition of sport teams, in particular national teams, the
formation of which is a question of purely sporting interest
and as such has nothing to do with economic activity.

3. Prohibition on such discrimination does not only apply to the
action of public authorities but extends likewise to rules of
any other nature aimed at collectively regulating gainful
employment and services.

4. The rule on non-discrimination applies in judging all legal
relationships in so far as these relationships, by reason either
of the place where they are entered inte or of the place where
they take effect, can be located within the territory of the

[Union].

5. The first paragraph of [Article 56 TFEU], in any event in so far
as it refers to the abolition of any discrimination based on
nationality, creates individual rights which national courts
must protect.

Lecourt O Dalaigh Mackenzie Donner
Stuart Monaco
Mertens de Wilmars Kutscher Sorensen
Pescatore

Delivered in epen court in Luxembourg on 12 Decernber 1974

A. Van Houtte R. Lecourt

Regustrar President
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