JUDGMENT OF THE COURT
23 JANUARY 1975

Mr Filippo Galli
(preliminary ruling requested by the Pretore di Roma)

In Case 31/74

Reference to the Courtunder [Article 267 TFEU] by the Pretura Unificata of
Rome, VIIIth Crminal Chamber, for a prelimmary ruling in the criminal
proceedmngs pending before that court against

FILIPPO GALLI,

on the interpretation of [Article 3 TEU], [the thurd paragraph of Article 4(3)
TEU], and [Article 34 TFEU], Article 39 (1) [TFEU] and [Article 40(Z2)
TFEU] and the provisions of Regulations Nos 120/67/EEC of the Council
of 13 June 1967 (O] p. 2269) and 136/66/EEC of the Counal of 22
September 1966 (O] p. 3025),

THE COURT

composed of: R. Lecourt, President, |. Mertens de Wilmars (Rapporteur) and
Lord Mackenzie Stuart, Presidents of Chambers, A. M. Donner, R. Monaco,
P. Pescatere and H. Kutscher, Judges,

Advocate-General: | -P. Warner
Regustrar: A, Van Houtte

aives the following

JUDGMENT

Law

1 By order of 26 Apol 1974 lodged at the Court Registry on 13 May, the
Pretura of Rome raised, under [Artide 267 TFEU], a number of questions
on the mterpretation of [Article 3 TEU], [the third paragraph of Article 4(3)
TEU], and [Artide 34 TFEU], Article 39 (1) [TFEU] and [Article 40(2)
TFEU] and the provisions of Regulation No 120/67/EEC of the Coundil of
13 June 1967 (O] p. 2269) on the common orgamzation of the market in



cereals and Regulation No 136/66/EEC of the Council of 22 September
1966 (O] p. 3025) en the establishment of a commeon organization of the

market in oils and fats.

These questions have arisen m the context of criminal proceedings agamst a
dealer charged with having contravened, through the sale of cereals and
flours derived from oil seeds, the previsions of Italian Decree Law No 425
of 24 July 1973 (Gazzetta Ufficiale No 189 of 24. 7. 1973) controlling the
prices of goods produced or distributed by large-scale undertakings.

This Decree Law required commeraal undertakings producng or
distributing goods sold according to weight, measure or number and having
a turnover m the first six months of 1973 mn excess of five thousand million
lire to submit a price return which could be changed only sixty days after
notification to the competent authorities and provided that the latter raised
no objection during this same period of time.

According to the findings of the national court, the products which were
sold in contravention of the said Decree Law are cereals to which
Regulation No 120/67 applies and flours derived from oil seeds to which
Regulation No 136/66 applies.

The replies to the questions raised must enable the national court to decide
on the compatibility with the Treaty and with Regulations Nos 120/67 and
136/66 of the provisions of Decree Law No 425, in so far as the latter
applies to the said products.

The first four questions ((a), (b), (c) and (d)) relating to the price system
applicable in the areas covered by Regulations Nos 120/67 and 136/66
seek, essentially, to ascertain whether, and to what extent, a [Union] price
system established within the context of a common orgamzation of the
market may exclude a national price control system.

The Courtis also asked, with the same purpose m view, and with reference
to [Article 3 TEU] and [the second and third paragraphs of Article 4(3)
TEU], whether the prnciple of free movement of goods within the
Common Market and the consequent ban on the isolation of national
markets m such a way as to unpede the realization of a single market are
basic ponciples of the [Union] legal order giving nise to mdividual nights
which national courts must protect if they are infringed by Member States

(Questien (e)).



7 A similar question is put to the Court in respect of [Artidle 34 TFEU]
which prolibits quantitative restnictions on inports and all measures

having equivalent effect ((Question (f) (<h).

8 Regulation No 120/67 on cereals, adopted within the framework of the
commen agricultural policy, 15 intended to establish a common
organization of the market within the meamng of Article 40 [TFEU].

This common orgamzation of the market 15 intended, as 15 emphasized
repeatedly in the preamble to Regulation No 120/67, to create for the
[Union] a Single market' in cereals subject to common administration.

9 In order to brng about this single market, the regulation established a
system comprising a set of material rules and of powers, mduding a
tramewotk of organization calculated to meet all foreseeable situations.

10 In fact, a central place n this systemn is held by the 'price ... system'
provided for by Article 1 of the regulation and applicable, by way of Article
2 (3), at the production and wholesale stage.

11 The purpose of this price system is to make possible complete freedom of
trade within the [Unien] and to regulate external trade accordmngly, all in
accordance with the objectives pursued by the commeon agrcultural policy.

12 So as to ensure the freedom of internal trade the regulation comprises a set
of rules mtended to elimiate both the obstacles to free movement of goods
and all distortions in mtra-[Union| trade due to market mtervention by

Member States other than that authorized by the regulation itself.

13 This objective is emphasized by the fifteenth recital of the preamble,
according to which 'the establishiment of a single market in cereals involves
the removal at the internal frontiers of the [Umon] of all obstacles to the
free movement of the goods in queston' and by the sixteenth recital,



according to which 'the establishment of a single market based on a
common price system would be jeopardized by the granting of certain aids".

14 The appropriate provisions in this connexion are to be found in Articles 21
and 22 of the regulation itself.

The purpose of the above articles 1s to apply to the sector of the market at
tssue the provisions of Articles 2 [Artide 3 TEU], (in particular
subparagraphs (a), (d)) and (f)), [Article 28 TFEU] and [Article 34 TFEU]
which seek to create a single market through the removal of all obstacles
to the free movement of goods.

15 Such a system excludes any national system of regulation mpeding directly
or indirectly, actually or potentally, trade withm the [Union].

Consequently, as concerns more particularly the price systern, any national
provisions, the effect of which 15 to distort the formation of prices as
brought about within the framework of the [Umon| provisions applicable,
are incompatible with the regulation.

16 Apart from the substantive provisions relatng to the functoning of the
commen orgamzaton of the market in the sector under consideration,
Regulation No 120/67 comprises a framework of organization designed in
such a way as to enable the [Union| and Member States to meet all manner
of disturbances.

17 In thus cennexion, it must first be stressed that it 1s one of the objectives of

Article 39(1) [TFEU] that supplies reach consurners at reascnable prices.

18 Articles 19 and 20 of the regulation have therefore made express provision
for such cases by empowering the Councail to take all necessary measures
where the [Union| market 1s disturbed or threatened with disturbance by
price rises on the wortld market which jeopardize the normal functoning of
the price machinery established by the regulation,

19 Article 20 indicates precisely the procedures for common action by .the
Council, the Commussion and the Member States in cases of serious
disturbance.



20 In addition to the powers which the regulation reserves for the Counail and
the Commission, the Treaty itsell entrusts the Comumission with the general
task of supervision and mutiation of measures.

21 It 15 also necessary to draw attention in this connexion to the role played by
permanent consultation, in the management of the sector atissue, by means
of the "Management Comunittee’ established by Article 25 of the regulation.
Besides the tasks with which it is speafically entrusted, the Management
Committee may, in fact, in the words of Article 27 of the regulation,
"consider any other question referred to it by its Chairman either on his own
irutiative or at the request of the representative of a Member State'.

22 It 1s therefore apparent that the framewotk of orgamzation of Regulaton
No 120/67 reserves for every Member State the power, in . conjunction
with the [Umon| mstitutions, to take the necessary action, in the shortest
possible tune, where the normal operaton of the prce machinery

established by the regulation is ineffective in the face of undesirable
tendencies m the movement of prices m its territory.

23 A Member State cannot base the justitication for its unilateral ntervention
in the movement of poces in the sector 1 question on the provisions of

[Article 121 TFEU] relating to conjunctural policy.

24 [Article 121 TFEU], which refers to Member States' conjunctural pelicies,
does not relate to those areas already subject to common rules such as the
organization of agncultural markets,

25 It 1s necessary to examnine next whether the preceding considerations are
also applicable to the market m oils and fats dealt with in Regulation No
136/66.

26 This regulation also establishes a common organization of the market based
on the unity of the market m the products cencerned through the removal

of obstacles to the free movement of goods and on commeon management.



Its speaal nature consists in the fact that, m respect of the most sensitive
sectors of production, including in particular that of clive o1, 1t establishes a
price systern whereas, in respect of other preducts falling within the sphere
of application of the regulation, it provides sumply for customns protection in
trade with third countries and for the possibility of protective measures to
combat market disturbances.

27 Although the mcompatibility of national measures mtended to mnfluence the

formation of prices may be particularly apparent in the case of market
organizations comprising a [Umnon] price formation systern, 1t is nonetheless
true that the very existence of a commeon orgamzation of the market in the
sense of [Article 40(1)(c) TFEU] has the effect of precduding Member States
from adopting in the sector i question uniateral measures capable of
impeding intra-[Union] trade.

28 Article 36 of the regulation, moreover, reserves expressly to the Council the

powers necessary to adopt, m respect of the common orgamzation, any
provision amending or derogating [rom the regulation and intended to take
account of "spedal conditions' which may affect both types of product.

29/30 It must be concluded that in sectors covered by a common

31

organization of the market -even more so when this organization 1s based on
a common price systemn -Member States can no longer interfere through
national provisiens taken unilaterally m the machinery of price formation as
established under the commeon organization. It 1s apparent, therefore, that a
national system which by freezing prices and subjecting their alteration to
administrative authorization, has the effect of modifying the formmation of
ptices as provided for m the context of the commeon organzation of the
market, 15 incompatible both with the regulations in question and with the
general provision of [the third paragraph of Article 4(3) TEU] accerding to
which Member States must abstan from ‘any measure which could
jeopardize' the attaimment of the objectives of the Treaty.

Siice the power to take the measures necessary to combat a rise 1 prices on
the markets in question is reserved to the [Urnion] institutions, any urulateral
measures taken by Member States in this sector cannot be mnposed on
private persons who are subject to the [Union| regulations.



32 The only way compatible with [Union| law of enabling Member States to
attain, in a sector covered by a common organization of the market, the
objectives sought by national legislation and mntended to combat a nse m
prices, 13 for those States to take, at the [Union| level, the necessary action
for the purpose of prompting the competent [Union| authority to mstitute
or authorze measures which are consistent with the requirernents of the

single martket set up by Regulations Nos 120/67 and 136/66.

33/34 In the market sectors under consideration, these regulations ensure,
with direct effect in favour of private parties, the free movement of goods,
in particular by elrnmnating quantitative restrictions and all measures having
equivalent effect. It must however be stated that the price systemn established
by Regulations Nos 120/67 and 136/66 15 applicable sclely at the
production and wholesale stage, with the result that these provisions leave
Member States [ree - without prejudice to other provisions of the Treaty - to
take the appropriate + measures relating to price formation at the retail and
consumption stages, on condition that they do not jeopardize the aims or
functioning of the commen organization of the market in question,

35 The final question asks whether under [Article 40(2) TFEU], taken together
with Article 5 and Regulations Nos 120/67 and 136/66 it 1s permissible for
Member States to adopt, in the field of price control, provisions the effect of
which is to discriminate between producers or consurners within the

[Uron].

36 [Article 40(2) TFEU] lays down rules which must be chserved within the

framew otk of the common crgamization of the markets.

Without prejudice to the possibility of applying, by analogy, this provision to
national organizations which may continue to exist in certam sectors m
conformity with the Treaty, this question, relating to the appraisal of
national provisions adopted i areas subject exclusively to [Umnion]
legislation, 1s 1 this case without any purpose.

Costs



37 The costs incurred by the Government of the Italian Republic and by the
Commission of the European [Union|, which have subnutted observations
to the Coutt, are not recoverable, and as these proceedings are, m so far as
the parties to the main action are concerned, a step in the crininal
proceedings pending before the Pretura of Rome, the decision on costs 1s
a matter for that court.

On those grounds,

THE COURT

mn answert to the questions referred to 1t by the Pretura of Rome by order of
26 April 1974,

hereby rules:

1. In sectors covered by a common organization of the market,
and especially when this organization is based on a common
price system, Member States can no longer take action,
through national provisions taken unilaterally, affecting the
machinery of price formation as established under the
common organization;

2. A national system which, by freezing prices and subjecting their
alteration to administrative authorization, has the effect of
modifying price formation as provided for within the framework
of the common organizations of the market referred to, is
incompatible with Regulation No 120/67 on the common
oganization of the market in cereals and with Regulation No
136/66 on the establishment of a common organization of the
market in oils and fats;

3. Regulations Nos 120/67 and 136/66 ensure, in the market
sectors concerned, and with direct effect in favour of private
persons, the free movement of goods, in particular by
eliminating quantitative restrictions and all measures having
equivalent effect.



Lecourt Mertens de Wilmars Mackenzie
Stuart Donner Monaco Pescatore
Kutscher

Delivered in open court in Luxembourg on 23 January 1975,

A, Van Houtte R.
Lecourt
Regstrar

Presid

ent
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