JUDGMENT OF THE COURT (Sixth Chamber)
17 November 1987

In Joined Cases 142 and 156/84

British American Tobacco Company Litd, London, represented by P. V. F.
Bos, formerly of the Amsterdam bar, subsequently of the Rotterdam bar,
Nelst Tremte, having Chambers in Brussels, instructed by Coudert Brothers,
Attomeys at Law, New York, having Chambers in Brussels, and with an
address for service in Luxembourg at the Chambers of J. Loesch, 2 rue

Goethe,

and

R. J. Reynolds Industries, Inc., Winston Salermn, North Carolina, United
States of America, acting through Joseph F. Abely Jr, Vice-Chairman of the
Board, represented by J. F. Lever, QC, and R. J. Buxton, QC, of Gray's Inn
Chambers, Gray's Inn, London, mstructed by A. J. C. Paines and M. J.
Reynolds, of Allen and Overy, Londen and Brussels, with an address for

service in Luxembourg at the Chambers of J. Loesch, 2 rue Goethe,

applicants,

v

Commission of the European [Union], represented by its Legal Adviser A.
McClellan and by K. Banks, a member of its Legal Department, acting as
Agents, with an address for service in Luxembourg at the office of G. Krermnlis,
amember of its Legal Department, Jean Monnet Building, Kirchberg,

defendant,

supported by

Philip Morris Incorporated, New York, represented by M. Siragusa, of the
Rome Bar, and M. Waelbroeck, of the Brussels Bar, with an address for service
in Luxembourg at the Chambers of E. Arendt, Centre Louvigny, 34B rue
Philippe II,

and

Rembrandt Group Limited, Stellenbosch, Republic of South Afnca,
represented by C. Bellarmny and K. B. Parker, Gray's Inn, London, mnstructed



by Malcolm G. C. Nichelson, Solicitor, Slaughter and May, Lendon, with an
address for service in Luxembourg at the Chambers of Messrs Elvinger and

Hoss, 15 Cote d'Eich,

mnterveners,

APPLICATION for a declaration that the decision, contaned in the
Comrmission's letter No SG(84) D/3946 of 22 March 1984 concerning Cases
No IV/30.342 and No IV/30.926, rejecting the applications made by the
applicants pursuant to Articdle 3 (2) of Regulation No 17/62 of the Council of
6 February 1962 (Official Journal, English Special Edition 1959-62, p. 87) and

declaring that certam agreements concluded between the interveners do not

mnfringe [Artidles 101 and 102 TFEU], 1s voud,

THE COURT (Sixth Chamber)

composed of: O. Due, President of Chamber, G. C. Rodriguez Iglesias, T.
Koopmans, I Bahlmann and C. Kakouris, Judges,

Advocate General: G. F. Manamni

Regstrar: B. Pastor, Admunistrator

having regard to the Report for the Hearing as supplemented further to the
hearing on 12 Novemnber 1986,

after hearng the Opiruen of the Advocate General delivered at the siting on
17 March 1987,

gves the following



Judgment

1 By applications lodged at the Court Registty on 4 and 20 June 1984
respectively, British Amerncan Tobacce Company Ltd, whose head office 1s in
London, and R. ]. Reynolds Industries Inc., Winston Salem, North Carolina,
United States of America, brought two actions pursuant to [the fourth
patragraph of Article 263 TFEU] for the annulment of the decision contained
in the Commission's letters No SG(84) 1D/3946 of 22 March 1984 concerning
Cases No IV /30.342 and No IV/30.926, rejecting the applications made by
the applicants pursuant to Artide 3 (2) of Regulation No 17/62 of the Council
of 6 February 1962 (Official Journal, English Speaal Edition 1959-62, p. 87)
and declanng that certain agreements concluded between Philip Morris
Incorporated (heremnafter referred to as Philip Morrs), New Yeork, and
Rembrandt Group Limited (heremafter referred to as Rembrandt),
Stellenbosch, Republic of South Africa, do not infringe [Articles 101 and 102
TFEU]. The applicants also ask the Court to order the Cormimission to alter its
position with regard to those applications 1 order to comply with the
judgment of the Court.

2 By orders of 28 November 1984 the Court granted Philip Moros and
Rembrandt leave to intervene in support of the Commission's conclusions. By
an order of 26 September 1984 the Coutt jomned the cases for the purposes of
the oral procedure and of the judgment.

3 The applications submitted by the applicants pursuant to Article 3 (2) of
Regulation No 17/62 were directed against agreements between Philip Morris
and Rembrandt under which Philip Morris bought from Rembrandt, for USD
350 rmullion, 50% of the shares in Rothmans Tobacco (Holdings) Ltd
(hereinafter referred to as Rothmans Holdings), a holding company wholly
owned by Rembrandtwhich held a sufficiently large shareholding m Rothmans
International plc (hereinafter referred to as Rothmans International) to control
the latter company, an important manufacturer of cigarettes on the [Union|
market, espeaally in the Benelux countries. Under those agreements Phulip
Motris acquired an indirect share of 21.9% m the profits of its competitor
Rothmans International.

4 Those agreements (hereinafter referred to as the '1981 agreements") also
contained conditions intended to mamtain a balance between the parties with
regard to their direct or indirect sharehecldings in Rothmans International and



gave each of the parties a 'nght of first refusal” in the event of the disposal by
the other party of its shareholding in Rothmans Holdings.

With regard to management, the 1981 agreements gave the two parties the
night to appoint an equal number of members to the board of directors of
Rothmans Holdings. They provided that Rembrandt was to retamn the
management functions which it had exercised until then in relation to the
commercial activities of Rothmans International, and that information of a
competitive nature was not to be made available to Philip Morns, but they also
contained provisions for cooperation between Philip Motris and Rothmans
International in sectors such as joint distnbution and manufacture, technical
know-how and research, and so forth.

Followmg complaints ledged by the applicants, among others, the
Comrmussion 1ssued a staterment of objections to Philip Mornis and Rembrandt
to the effect that the 1981 agreements mfringed both [Articles 101 and 102
TFEU]. After negotiations with the Commussion, Plulip Morms and
Remnbrandt finally replaced those agreernents with new agreements intended
to remove the cause for the Commission’s objections. It 1s those agreements
(hereinafter referred to as the '1984 agreements') which are the subject-matter
of the contested Commussion decisions; the Comimussion did not consider it
necessary to adopt a decisien concerning the onginal 1981 agreements, since

they had been rescinded and replaced by the 1984 agreernents.

Under the 1984 agreements, Philip Morris abandoned its shareholding in
Rothmans Holdings in exchange for a direct shareholding in Rothmans
International. That holding 15 30.8%, but represents only 24.9% of the votes,
whereas Rembrandt's holding, also 30.8%, represents 43.6% of the votes.

Like the 1981 agreements, the new agreements give each party a night of first
refusal if the other disposes of its shareholding, Furthermore, in the case of a
disposal to third parties a party must dispose of the whole of its shareholding,
and may transfer it only to a single independent purchaser or to 10 or more
independent purchasers. If Rembrandt disposes of its shareholding to a single
purchaser, that purchaser must make an identical offer for Philip Morrs's
shareholding. Finally, where one or other of the parties disposes of its
shareholding, the agreements provide for the possibility of an equal division
of voting rights in Rothmans International.



9 The 1984 agreements were accompanied by a number of undertakings given
by the parties te the Commumission. Those undertakings are mtended in
particular to ensure that Phulip Moxris is not represented in the management
of Rothmans Internaticnal and that information concerning the Rothmans
International group which might influence the behaviour of the Philip Morris
group in the competitive relationship between the two groups within the
[Uruen] is net made available to Phulip Moxris. Furthermore, Philip Morris
undertock to mform the Commission of any amendment to the agreements
and of any mcrease m its shareholdng in Rothmans International or any
cireumstances in which it would obtamn 25% or morte of the voting rights
Rothmans International. In the two latter cases the Cormmission may require
a 'hold separate' arrangement with regard to the respective interests of
Rothmans International and Phulip Morrs so as to ensure maimntenance of the
status quo for a period of three months, during which the Comumission may
determine what further measures, if any, are appropriate.

10 Reference 1s made to the Report for the Hearing for a more complete account
of the facts, the procedure and the submissions and arguments submitted by
the applicants, the Commussion and the interveners, which are mentioned or
discussed hereinafter only in so far as 1s necessary for the reasoning of the
Court.

I-Admissibility

11 One of the interveners, Rembrandt, subrmuits that the actions are mnadrmussible
on the ground that the Comumission's letters of 22 March 1984 did not
constitute decisions for the purposes of [the fourth paragraph of Article 263
TFEU] and that the applicants are not directly and mdividually concerned
within the meaning of that article. The Comrmission, for its part, argues that in
so far as the applicants clain that the Court should order the Commission to
take a specific deasion the actions should be disrmussed as inadmissible.

12 With regard to the dauns for annulment, it must be pomted cut that the
Commmuission, on the application of the apphcants, drew up and addressed its
letters to them of 22 March 1984 in the form of a 'decision'. Furthermeore,
those letters have the centent and effect of a decision, inasmuch as they close
the mvestigation, contain an assessment of the agreements in question and
prevent the applicants from requiting the reopening of the investigation unless
they put forward new evidence. It i1s not necessary to deade whether an



intervener 1s entitled to raise an cbjection of inadmissibility; those observations
are sufficient for the Commuission's letters of 22 March 1984 to be regarded as
decisions addressed to the applicants within the meaning of [the fourth
patagraph of Article 263 TFEUY], and the objections raised in that regard may

therefore be disrmissed.

13 The actiens are inadmissible, however, in so far as they request the Court to
order the Comrnission to adopt a measure replacing the contested measure,
since the Court has no power to make such an order in proceedings under

[Article 263 TFEU] for the review of the legality of a deaision.

II-Substance

14 The submissions of the applicants concern the administrative procedure, the
Commnussion's assessment of the agreements and the statement of the reasons
for its decisions.

A ~Administrative procedure

15 The applicants argue in particular that m their capacity as persons having
submitted applications under Article 3 (2) of Regulation No 17/62 they were
not sufficiently mvolved in the Commission's investigation of the agreements
in question.

16 It appears from the documents before the Court that, with the exception of
passages which Philip Morris and Rembrandt considered to contain business
secrets, the Cormnmission provided the applicants with copies of its staternent
of objections of 19 May 1982 in which it stated that the 1981 agreements were
contrary to [Articles 101 and 102 TFEU]. The applicants also had the
opportunity of commenting on the replies of Philip Mornis and Rembrandt to
the statement of cbjections and they took pan in the hearing on 5 to 7 October
1982. Subsequently, the applicants received copies of the mnutes of the
hearing and they had the opportunity to comment on the additional
observations submitted by Philip Motris in writing after the hearing,

17 In May 1983 the Comunission infermed the applicants that Philip Morns and
Rembrandt had made a number of changes in the 1981 agreements, and there
was an exchange of letters in that regard, followed by meetings between the
applicants and the Comimussion. After Philip Mozris and Remnbrandt had finally



decided to replace the 1981 agreements with .the new 1984 agreements, the
applicants were informed by letters of 16 December 1983, pursuant to Article
6 of Regulation No 99/63 of the Commission of 25 July 1963 on the hearings
provided for m Artide 19 (1) and (2) of Counal Regulation Ne 17 (Official
Journal, English Special Edition 1963-64, p. 47), thatin the Cormmission's view
there were no longer sufficient grounds for granting their applications, and
they were invited to submut any further observations. The applicants were,
accordingly, informed of the centent of the new agreements and of the
undertakings entered into by Plulip Morns and Rembrandt. It was only after
recetving the applicants’ observations on the new agreements and on those
undertakings that the Commission adopted the decisions atissue.

18 The applicants admit that until the negotiations concerning the amendments
tc be made to the onginal agreements they were closely involved in the
Comnussion' s investigation, but they argue that in failing to make available to
them certain documents and parts of documents the Cormrmission gave too
wide an interpretation to the concept of 'business secrecy’. They also argue
that they should have been allowed to take part in those negotiations or that
they should at least have been sent minutes of the meetings and thus kept
mnformed of the progress made. The applicants consider that on those pomts
the Cornrmussion was guilty of procedural irregularities amounting to a breach
of their night to a fair hearing as defined in the case-law of the Court.

19 The cases relied on by the applicants concern the night to a fair hearing of
comparntes in respect of which the Comurussion carries out an investigation.
Such an investigation, however, does not constitute adversary proceedings
between the companies concerned; it 1s a procedure commenced by the
Commussion, upon its own imtiative or upon application, m fulfilment of its
duty to ensure that the rules on competition are observed. It follows that the
comparies which are the object of the investigation and the companies which
have submitted an application under Article 3 of Regulation No 17/62, having
shown that they have a legitimate interest in seeking an end to the alleged
infringement, are not in the same procedural situation and the latter cannot
mvoke the nght to a fair hearing as defined in the cases relied on.

20 As is clear in particular from the judgment of 28 March 1985 in Case 298/83
CICCE v Commission [1985] ECR 1105, the complainants must, on the other
hand, be given the opportunity to defend their legitimate interests in the course
of the administrative proceedings, and the Comrmission must consider all the
matters of fact and of law which they bring to its attention. However, the



21

procedural nights of the complainants are not as far-reaching as the right to a
fair hearing of the companies which are the object of the Comrmission’s
mvestigation. In any event, the limits of such nights are reached where they
begin to interfere with those companies' right to a fair hearing,

In its judgment of 24 June 1986 in Case 53/85 AKZO Chemie Bl and AKZO
Chemie UK 1#d v Compmission [1986] ECR 1965, the Court held that the
obligation of professional secrecy lad down m [Article 339 TFEU] and Artidle
20 (2) of Regulation No 17/62 is mitigated in regard to complainants, and that
the Cornrrussion may communicate to them certam mformation covered by
the obligation of professional secrecy in so far as it is necessary to de so for
the proper conduct of the investigation. The Court emphasized in that
judgment, however, that a complamant may not in any circumstances be
provided with documents containing business secrets, and set out the manner
in which the company under mvestigation may act to prevent such disclosure.

22 In these proceedings, the applicants have not demonstrated that the

Comrmussion failed to prowvide them with decuments which it could make
available to them without disclosing business secrets. It follows that the first
patt of this submission must be rejected.

23 With regard to the daim concerning the negotiations between Philip Morris

and Rembrandt on the one hand and the Commussion on the other for the
amendment of the onginal agreements, it should be recalled that the
administrative procedure provides, among other things, an opporturuty for the
comparnes concerned to bring the agreements or practices complained of mto
conformity with the rules lard down in the Treaty. For such a possibility to be
a redl one the companies and the Comrmussion must be entitled to enter mto
confidential negotiations in order te deterrmine what alterations will remove
the cause for the Commission's objections.

24 Such a right would be imperilled if the complamants were to attend the

negotiations or be kept informed of the progress made in order to submut their
observations on the proposals put forward by one party or the other. The
legitimate interests of the complainants are fully protected where they are
informed of the cutcome of the negotiations i the light of which the
Commission proposes to close the proceedings. The applicants received all the
relevant information together with the Comrmission's letters to them pursuant



to Article 6 of Regulation No 99/63. It follows that the second part of this
submission must also be rejected.

25 The applicants go on to assert that dunng the negotiations between Philip
Morris and the Commission pressure was placed on the Commission, i
particular by one of its former mermbers. It 1s sufficient to poimnt out in that
regard that the applicants have presented ne evidence in support of that
assertion.

26 Finally, the applicants complamn that in the deasions at 1ssue the Comurussion
added new arguments which were not contained in the letters sent pursuant to
Articdle 6 of Regulation No 99/63 and on which the applicants did not have
the opportunity of commenting beforehand.

27 This argument must also be rejected. In their capacity as complainants the
applicants had the opportunity of stating their position on the arguments set
out in those letters. The fact that the applicants’ observations prompted further
reflection on the part of the Commission and that the Commission therefore
thought 1t appropriate to indude additional arguments in its final decisions
does not put the Comumussion under an obligation to give them a further
hearing before adopting these deasions.

28 It follows from all the foregoing considerations that the submission regarding
the admministrative procedure must be rejected as unfounded 1 its entirety.

B - The Comumission's assessment of the agreements

29 The applicants argue that in the decisions at 1ssue the Commussion applied
[Articles 101 and 102 TFEU] incorrectly and was guilty of manifest error
masmuch as it considered that the undertakings entered into by Philip Mornis
and Rembrandt were sufficient in order to aveid an infringement of those
articles.

30 It must be pointed cut first of alt that the decisions at issue concern only the
1984 agreements and not the 1981 agreements, which are relevant only i so
tar as they reveal the original intentions of the parties. The main 1ssue in these
cases 1s whether and in what circumstances the acquisition of a rmnonty



shareholding' in a competing company may constitute an infringement of

[Articles 101 and 102 TFEU].

31 Since the acquisition of shares in Rothmans International was the subject-
matter of agreements entered mto by comparues which have remained
mndependent after the entry into force of the agreements, the issue must be

examuned first of all from the point of view of [Article 101 TFEU].

The application of [Article 107 TFEU]

32 The applicants argue in substance that where a company acquires a substantial
shareholding, albeit a minority one, in a competing company it must be
presurmned that there will be a restrictive effect on competition. The acquisition
of such a sharehclding inevitably has an influence on the commercial
behaviour of the companies concerned, particulatly 1 a stagnant and highly
oligopolistic market such as that for cigarettes, where any atternpt to increase
the market share of one company will be at the expense of its competitors.
The establishment -of links between two of the largest firms on the market for
cigarettes will destroy the competitive balance.

33 According to the applicants, the transaction in questicn not only has the effect
of restricting competition but was intended to do so. That 1s dear from the
relationship between the agreements in 1ssue and the original 1981 agreements
which provided for commerdal cooperation between the parties. It was by
means of the oghts which it obtained under the origmal agreements that Philip
Mozris was able to acquire a direct shareholding in Rothmans International,
and there 1s no mdication that the idea of commercial cooperation was
abandoned, especially since the price paid by Philip Mortis remained the same.
The intention of Philip Morris and Rothmans Intermational to cooperate on
the [Umion| market is confirmed, moreover, by the fact that they have
agreements to cooperate in Indonesia, Malaysia and the Philippines.

34 The applicants also submit that the anti-competitive effect and mtention of
the agreements at issue are reinforced by the clauses providing for a nght of
first refusal in the event that one of the parties should wish to dispose of its
shareholding in Rothmans Intemational. Those clauses are mntended to
preserve for Philip Mozris the possibility of acquinng control of Rothmans

International, and show that its acquisition of an equity interest is not a simple
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passive investment. The fact that the exercise of the rights granted by those
clauses would be contrary to [Article 101 TFEU] 1s sufficient in itself to justify
a finding that the object of the agreernents 1s to restrict competition.

Finally, the undertakings required by the Commussion are, according to the
applicants, in no way sutficient to rid the agreements of their anti-competitive
nature. First of all, the undertakings regarding the existing management of
Rothmans Intemational de not prevent Plulip Morns from exerting informal
mnfluence i its capacity as a substantial shareholder in Rothmans International.
Furthermore, the undertakings regarding the separation of the interests of
Philip Mortis and Rothmans International should Philip Morris exerase its
right of first refusal concern the period following an infringement of [Articdle
101 TFEU] and would not even apply if Phulip Morrs gained effective control
of Rothrmans International on the sale of Rembrandt's shareholding to at least
10 purchasers independent of each other and of Philip Morris.

It should be recalled that the agreements prohibited by [Article 101 TFEU] are
those which have as their object or effect the prevention, restriction or
distortion of competition within the common marlket.

Although the acquisition by one company of an equity interest in a competitor
does not m itsell constitute conduct restricting competition, such an
acquisition may nevertheless serve as an instrument for influencing the
comrnercial conduct of the companies in question so as to restrict or distort
competition on the market on which they catry on business.

That will be true in particular where, by the acquisition of a shareholding or
through subsidiary clauses in the agreement, the investing company obtamns
legal o1 de facto control of the commercial conduct of the other company or
where the agreement provides for commercal cooperation between the
companies or creates a structure hikely to be used for such cooperation.

That may alse be the case where the agreement gives the mvesting company
the possibility of reinforcng its position at a later stage and taking effective
control of the other company. Account must be taken not only of the
mmmediate effects of the agreement but also of its potential effects and of the
peossibility that the agreement may be part of a long-term plan.



40 Finally, every agreement must be assessed in its economic context and in
patticular in the light of the situation on the relevant market. Moreover, where
the companies concerned are multinational corporations which carry on
business on a world-wide scale, their relationships outside the [Union| cannot
be ignored. It 1s necessary in particular to consider the possibility that the
agreement in question may be part of a policy of global cocperation between
the companies which are party to it.

41 Itisin the light of all those considerations that it must be deternmuined whether
the Commmission, in examining the 1984 agreements, was wrong to hold that
there was no proof of anti-competitive object or effect.

42 With regard to the situation on the market for agarettes, the Comumission
pointed outin its statement of objections concerning the 1981 agreements that
that market was stagnant in volume terms from 1976 to 1980, the period
considered by it. [t also stated that with the exception of the French and [talian
markets, where there are state monopelies, the [Umion] market 1s deminated
by six groups of companies, ameng them the applicants and mterveners in this
case.

43 The Comrmission considers that on the market for cigarettes, which 1s stagnant
and oligopolistic and on which there 15 no real competition on prices or in
research, advertising and corporate acquisition are the principal means of
mncreasing market share. Furthermore, since the market 1s dominated by large
companies with considerable resources and expertise, and advertising 1s of
great importance, barters to entry are very high.

44 In the market situation described by the Commission, a description which was
not disputed in any substantial respect by the other parties to the proceedings,
any company wishing to increase its market share will be strongly tempted,
where the opportunity arises, to take control of a competitor. In such
circumnstances, any atternpted take-over and any agreement likely to promote
cormrnercial cooperation between two or more of those dorminant companies
15 liable to resultin restriction of competition.

45 In such a market situation the Comrmission must display particular vigilance.
It must consider in particular whether an agreement which at first sight




provides only for a passive investment in a competitor is not in fact intended
to result in a take-over of that company, perhaps at a later stage, or to establish
cooperation between the companies with a view to shanng the market.
Nevertheless, in order for the Commussion to hold that an nfringement of
[Article 101 TFEU] has been commutted, it must be able to show that the
agreement has the object or effect of influenang the competitive behavicur of
the companies on the relevant market.

46 The 1984 agreements and the undertakings given by Philip Morris and
Rembrandt to the Commmussion prevent Philip Mornis from having any
representative on the board of directors or any other management body of
Rothmans International and limit its shareholding to less than 25% of the
voting rights. Rembrandt's sharcholding, on the other hand, represents 43.6%
of the votes, which, because of the widespread distribution of the rest of the
votes and in view of Rembrandt's representation in the management of
Rothmans International, allows Rembrandt to continue to determine
Rothmans Intemational's comrmercial policy on the agarette market.

47 Furthermore, unlike the 1981 agreements, the 1984 agreements do not contain
any provisions regarding cormmercial cooperation or create a structure likely
to be used for such cocperation between Philip Morns and Rothmans
International, and the companies have undertaken not to exchange
information which might influence their competitive behaviour. Subject to the
provisions on the possible disposal by one or other of the parties of its
shareholding in Rothrans Intemational, which will be considered below, the
1984 agreements, supplemented by the undertakings given to the Comrmission,
are therefore not sufficient to suppert the conclusion that the agreerents have
the object or effect of allowing one of the compames to influence the
commercial behaviour of the other.

48 However, it must also be considered whether, in the circumstances of this case,
Philip Motris's sharcholding m  Rothmans International requires the
companies nvolved to take into consideration the other party's interest when
deterrmining their commercial policy, as the applicants argue.

49 The Commission submits that Rembrandt retamns 1ts interest in deriving the
greatest possible profit fromits mvestment in Rethmans Intemational and that
through its voting rights and its traditional management links with Rothmans



International it is in practice able to control Rothmans International's
commercial policy without taking mto account Philip Morris's interests.
Although Philip Merns has sufficient votes to block certamn special reselutions,
that possibility 1s too hypothetical to amount to a real threat which might have
an influence on Rembrandt i the management of Rothmans International.
There 15 no reason to suppose that the management and employees of
Rothmans International do not have an interest in making that company as

profitable as possible.

50 Although Philip Mornos, because of its share i the profits of Rethmans
International, has an interest m the success of that company, its first
preoccupation must, according to the Commission, remain that of mereasing
the market share and turnover of its own cempanies, Philip Morris thus retains
a considerable mterest in limiting any increase in Rothmans International's
market share by its own industrial and cemmercial efforts. The Comimussion
therefore considers that the acquisition by Philip Morrs of a nunority
shareholding in Rothmans International does not in itself result in any change
in the competitive position on the [Union| cigarette market.

51 There 1s nothmg in the evidence before the Court to invalidate that assessment
by the Comrmission. In particular, there 1s no ground for the conclusion that
the acquisition of a sharehelding might result m a sharing of the market on the
basis that Philip Morns, without itself losing market share, could concentrate
on one specific sector of the market, thus allowing Rothmans International to
mncrease 1ts achivities 1 another sector of the market.

52 Nor are there sufficient grounds for the conclusion that Philip Morns and
Rothmans International cooperate cutside the [Union] market in such a way
as to affect their relationshup on that market. The applicants argue only that
there 1s such cooperation on markets i certain parts of the world, and the
mnterveners assert that that cooperation concems only agreements on the use
of certain brand names belonging to the other party, which in their contention
are entirely normal arrangernents in the sector m question and are in fact used
by the applicants. In those circumstances, it cannot be concluded that the
agreements at 1ssue are part of a policy of global ceoperation between two
multinational corporations on the woild market for cigarettes.

53 The fact that the agreements at 1ssue contain provisions on the possible sale
of shares in Rothmans International by one or the other party and that those



provisions envisage a possibiity which mught, if the surrounding
circumstances remained unaltered, be contrary to [Artide 101 TFEU] is notin
itsell sufficient to show that the object of the agreements is to restoct
comnpetition. It is true that the 1984 agreements replace agreements providing
for shared control of Rothmans Holdings, which, in tum, had effective control
over Rothmans International's commercial policy, and that their substitution
for those agreements did not result in any lowermg of the price paid by Philip
Mozris, but it must be borne m muind that Philip Morns retained other benefits,
in particular that of being able to prevent any competing company from taking
control of Rothmans International, and obtained a considerable increase in its
share of Rothmans International's profits. Although the background to the
agreements at1ssue shows that Philip Mornis contemplated a transaction going
much further than a passive investment, the provisions of those agreements
refernng to a purely hypothetical situation do not permit the conclusion that
the acquisition of a mnority shareholding was the first stage of a plan intended
to give 1t control of Rothmans International.

54 It must, however, be considered whether those provisions give nise to
ummediate anti-competitive effects and whether the Cormrmission alse tock
sutficient account of their potential effects.

55 The Comrmussion does not consider that those provisions have any present
mnfluence on the competitive behaviour of the parties. Should it have m mind
the possible disposal at some time of its shareholding in Rothmans
International, Rembrandt has every interest in increasing the value of its
mvestrnent by ensuring that Rethmans Intemational competes effectively.
Philip Morris, on the other hand, has an interest in limiting the pnce which
Rernbrandt might obtain forits shares in Rothmans International and thus has
no reason to restrict its own efforts to obtan additional market share.
Moreover, the possibility that employees of Rothmans International might
subsequently be employed by Phuilip Morris 15 likely to encourage them to
display their professional ability. Nor does the Comrrussion think that Philip
Morris's ability to place difficulties in the way of any disposal by Rembrandt
of 1ts shares in Rothmans Intemational constitutes a real threat which might
mnfluence the normal management of Rernbrandt and Rothmans International.

56 There 15 nothing in the ewidence to lead the Court to disagree with the
Commission' s assessment. Moreover, the fact that the provisions in question
create obstacles to the purchase of an interest in Rothmans International by a
third company cannot be regarded as a present restriction of competition on
the matket for cigarettes contrary to [Article 101 TFEU]. First of all, as the



mnterveners have submitted, provisions of this kind may be justified by the
legitimate interest of the contracting parties i protecting their substantial
mvestrnent. Secondly, in the drcumstances of this case the fact that Philip
Mozris, without itsell’ gaining control of Rothmmans International, is now in a
position to prevent any other competing company from gamning control
cannot in itself amount to a restriction of competition.

57 With regard to the potential effects of the provisions in question, it 1s clear
that the Comrussion has taken measures intended to prevent any such etfects
contrary to [Article 101 TFEU]. Philip Morris has undertaken to mform the
Commussion of any amendment, modification or supplement to the
agreements and to notify the Comrmussion within 48 hours if it should mncrease
its shareholding in Rethmans International or in any way obtain 25% or more
of the total voting nghts in Rothmans International. Philip Morris has also
undertaken, should the Commission so request following such notification, to
put into effect a 'hold separate’ arrangement regarding the interests of Philip
Merris and Rothmans International in the [Union] tobacco market so as to
ensure maintenance of the status quo for a period of three months, duning
which the Cormrmission may examine the new situation from the poimnt of view

of [Articles 101 and 102 TFEU].

58 Itis true, as the applicants have emphasized, that those undertakings will not
apply should Philip Morris obtain effective -control of Rothmans International
without increasing its voting rights, m particular in the event of the disposal
by Rernbrandt of its shares to at least 10 mdependent purchasers. In such a
case (which seerns the least likely hypothesis with regard to the disposal of
Rembrandt's interest and assurnes that Philip Morns would have failed to
exercise its rights under those provisions), Philip Mornis's control would be
extremely tenucus inasmuch as it would not be able to prevent any subsequent
concentration of the voting rights m the hands of another company. [t must
therefore be accepted that by means of the undertakings entered inte by Philip
Morris and Rembrandt the Cormrmission has reinforced its general powers of
survetllance and control in such a manner as to prevent the provisions of the
agreements concerning the subsequent disposal of the parties’ shares in

Rothmans Intemational from having effects contrary to [Article 101 TFEU].

59 It thus follows from the foregoing considerations that examination of the
applicants' complaints regarding the appraisal of the provisions of the
agreements at 1ssue has not shown that the Comrmission was wrong to hold
that no anticempetitive object or effect had been established.



60 However, the applicants also submit that even in the event that the various
elements of the agreements in question, viewed separately, should not be
regarded as contrary te [Article 101(1) TFEU], 1t is also necessary to consider

.whether those elements in combination produce anti-competitive effects.

61 Any examination of the effects of the agreements must indeed be based on an
assessment of the agreements as a whole. The applicants do not assert that the
Comrussion tailed to make such an assessment but challenge the condusion
which the Comrmussion arnived at on that point.

62 That mvolves an appraisal of complex economic matters, and it should be
recalled that in its judgment of 11 July 1985 in Case 42/84 Rewia v Commission
[1985] ECR 2566 the Court held that although as a general rule it undertakes
a comprehensive review of the question whether or not the conditions for the
application of [Article 101(1) TFEU] are met, its review of such appraisals
made by the Comumission is necessarily limited to venfying whether the
relevant rules on procedure and on the statement of reasons have been
complied with, whether the facts have been accurately stated and whether
there has been any manifest error of appraisal or a misuse of powers.

63 In the view of the Court, the evidence before it does not disclose any manifest
error with regard to the arcumstances existing when the contested decisions
were adopted. As for the appraisal of the potential effects of the agreements
at issue, it must be emphasized that the Cormrmission has stated that it intends
to follow closely any developments in the competitive situation between the
patties and, furthermore, that the applicants may at any time call for further
scrutiny of the agreements when they are able to submit new evidence.

64 Consequently, the arpument based on the alleged incorrect assessment of the
agreements as a whole cannot be upheld. The submission regarding the
application of [Article 101 TFEU] must therefore be rejected.

The application of [Article 102 TFEU]



65 With regard to [Article 102 TFEU], it 1s no longer necessary, in the light of the
findings set out above, to consider to what extent Rothmans Internaticnal
occupies a dominant position in a substantial pan of the common market. An
abuse of such a position can only anse where the shareholding in question
results in effective control of the other company or at least in some influence
on 1ts commercial policy. As appears from the discussion concerning the
application of [Article 101 TFEU], it has not been established that the 1984
agreements have any such effect. The submmission based on [Article 102 TFEU]

must therefore alsc be rejected.

C - The statement of reasons for the decisions af issue

66 The applicants argue that the decisions at issue are mnvalid because the
Comrmussion did not state precisely how it arrived at its conclusion. They
submit that the decisions go much further than previcus decsions of the
Cormrmussion and lay down new principles, so that the Cornmussion was under
an obligation to explain its reasoning in a full and complete manner.

67 The applicants add that the Commission had a particular obligation to give a
tull and complete account of its reasoning with regard to those elements of
the 1984 agreements which are taken over from the 1981 agreements, since in
the contested decisions it altered its previous position on the 1981 agreernents
as set out in the statement of objections.

68 Finally, the applicants argue that although the decisions added new arguments
which were not contained in the letters sent pursuant to Article 6 of Regulation
No 99/63, they did not answer certain of the observations submitted by the
applicants in reply to those letters.

69 As the Court has consistently held, the extent of the duty te provide a
statement of reasons prescribed m [Article 296 TFEU] depends on the nature
of the measure in question and on the circurnstances m which 1t was adopted.

70 In the case of a measure rejecting an application pursuant to Article 3 of
Regulation No 17/62, it is sufficient that the Commission should state the
reasons for which it did not consider 1t possible to hold that an infringement
of the rules on competition had occurred. In particular, the Commission 1s not
obliged to explain any differences in relation to the statement of ohbjections,



71

since that 15 a preparatory document containing assessments which are purely
provisional in nature and are intended to define the scope of the administrative

proceedmgs with regard to the companies against which they are brought.

It is true thatn its judgment of 26 November 1975 in Case 73/74 Papier peints
v Comamission [1975] ECR 1491 the Court held that where, in a well-established
line of decisions, one decision goes appreciably further than the previous ones,
the Ceormrmission must give an account of its reasoning. In thus case the
contested decisions concern agreements of a type which had not been dealt
with m the previous administrative practice of the Commission; they do not
lay down new princples but are limited essentially to an examination of the
special features of the agreements in question.

72 With regard to the complaint concerning the alleged faillure to reply to the

applicants' arguments, it should be recalled that in its judgment of 17 January
1984 in Joined Cases 43 and 63/82 1"B1'B and VVBBB v Commission [1984] ECR
19, the Court emphasized that although under [Article 296 TFEU] the
Comrmussion 1s required to set cut the circumstances justifying the adoption of
a decision and the legal considerations which have led the Commission to
adoptit, th.at article does not require the Cormmission to discuss all the matters
of fact and of law which may have been dealt with duning the administrative
proceedmgs.

73 In this case, therefore, 1t 15 sufficient that the Comrmussion should indicate the

circurnstances and the legal considerations on the basts of which 1t found it
impossible to hold that the 1984 agreements constituted an infringement of
the competition rules. Viewed m that light, the statement of the reasons for
the contested decisions cannot be regarded as insutfiaent.

74 This last submission must therefore be rejected, and the applications must

accordingly be dismissed in their entirety.

Costs

75 Under Article 69 (2) of the Rules of Procedure, the unsuccesstul party 1s to be

ordered to pay the costs. Since the applicants have failed in their submissions,
they must be ordered jointly and severally to pay the costs, including the costs



of the interveners.

On those grounds,

THE COURT (Sixth Chamber)

hereby:

(1) Dismisses the applications;

(2) Orders the applicants jointly and severally to pay the costs,

mcluding the costs of the interveners.

Due Redriguez Iglesias

- Koopmans Bahlmann Kakouris

Delivered in open court i Luxembourg on 17 November 1987,

P. Hein O. Due
Regystrar President of the Sixth Chamber
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