JUDGMENT OF THE COURT (Third Chamber)

15 March 2007

(Appeals — Abuse of dominant position — Airline — Agreements with travel agents —
Bonuses linked to growth in sales of that airline’s tickets over a given period in comparison
with a reference period — Bonuses granted not only for tickets sold once the sales target
achieved, but for all tickets sold during the pencd in question)

In Case C-95/04 P,

APPEAL pursuant to Article 56 of the Statute of the Court of Justice, brought on 25 February
2004,

British Airways ple, established at Waterside, Harmondsworth (United Kingdom)
represented by W. Wood QC, R. O’Doneghue, barnster, and R. Subiotto, solicitor,

applicant,
the other parties to the proceedings bemng:

Commission of the European [Union], represented by P. Oliver, A. Niyjenhuis and M.
Wilderspin, acting as Agents, with an address for service in Luxernbouzg,

defendant at first instance,

Virgin Atlantic Airways Litd, established in Crawley (United Kingdom), represented by N.
Green QC, C. West, barrister, and ]. Scott, sclicitor,

mntervener at first instance,

THE COURT (Third Chamber},

composed of A. Rosas (Rapporteur), President of the Chamber, A, Borg Barthet and J.
Malenovsky, Judges,

Advocate General: |. Kekott,

Regystrar: H. von Helstein, Deputy Registrar,

having regard to the wntten precedure and further to the hearing on 15 December 2005,
after heanng the Opinion of the Advocate General at the sitting on 23 February 2006,

gives the following

Judgment



In its appeal, British Airways plc (‘BA’) seeks the annulment of the judgment of the [General
Court] of the European [Union] of 17 December 2003 in Case T-219/99 Brifish Airmays v
Commission [2003] ECR 11-5917 (“the judgment under appeal’) m which the [General Court]
dismissed BA’s action for the annulment of Commission Decision 2000/74/EC of 14 July
1999 relating to a proceeding under [Article 102 TFEU] (IV/D 2/34.780 — Virgin/British
Atrways) (O] 2000 L 30, p. 1; ‘the contested decision’), imposing on BA a fine of EUR 6.8
million for abuse of a dominant position on the Umited Kingdom market for air travel agency
services.

Background

The facts of this case, as they appear from the file submitted to the [General Court] and are
set out in paragraphs 4 to 19 of the judgment under appeal, may be summarised as follows.

BA, which is the largest United Kingdom aitline, concluded agreernents with travel agents
established in the United Kingdom and accredited by the International Air Transport
Association (IATA), which included not only a basic commission systemn for sales by those
agents of tickets on BA flichts (‘BA tickets’) but also three distinct systems of financial
mcentives: ‘marketing agreements’, ‘global agreements’, and, subsequently, a ‘performance
reward scheme’, applicable from 1 January 1998,

The marketing agreements enabled certain travel agents, namely those with at least GBP 500
000 m annual sales of BA tickets, to receive payments i addition to their basic cormmussion,
in particular a performance reward calculated on a shiding scale, based on the extent to which
a travel agent increased the value of its sales of BA tickets, and subject to the agent’s increasing
its sales of such tickets from one year to the next.

On 9 July 1993, Virgin Atlantic Airways Ltd (*Virgin’) lodged a complaint with the Comrmission,

directed in particular agamnst those marketing agreements.

The Comrmussion deaded to initiate a proceeding in relation to those agreements and adopted
a staternent of objections against BA on 20 December 1996, BA presented its oral observations
at a hearing on 12 Novemnber 1997,

The second type of incentive agreements, known as global agreements, was concluded with
three travel agents, entitling thern to receive additional cornmussiens calculated by reference to

the growth of BA’s share in their woddwide sales.

On 17 November 1997, BA sent all travel agents established in the United Kingdom a letter
in which it explained the detailed operation of a thurd type of incentive agreements, narely the
new performance reward scheme.

Under that systern, the basic commussion rate was reduced to 7% for all BA tickets (as opposed
to the previous rates of 9% for mternational tickets and 7.5% for domestic tickets), but each
agent could earn an additional commission of up to 3% for international tickets and up to 1%
tor domestic tickets. The size of the additional vanable element depended on the travel agents’
performance in selling BA tickets. The agents” performance was measured by comparing the
total revenue ansing from the sales of BA tickets issued by an agent in a particular calendar
month with that achieved during the corresponding month in the previous year. The
benchmark above which the additional variable element became payable was 95% and its
maxinuun level was achieved if an apent’s performance level was 125%.



10

11

12

13

14

15

16

17

18

19

On 9 January 1998, Virgin lodged a supplementary complaint against that new performance
reward scheme. On 12 March 1998 the Commission adopted a supplementary statement of
objections in relation to that new systern.

On 14 July 1999 the Commission adopted the contested decision, holding, in paragraph 96 of
its grounds, that, by applying the marketing agreements and the new performance reward
scheme (jointly, ‘the bonus schemes at issue’) to travel agents established in the United
Kingdom, BA abused its dominant position on the United Kingdom market for air travel
agency services (recital 96). That abusive conduct, by rewarding loyalty from the travel agents
and by discriminating between travel agents, had the object and effect of excluding BA’s
competitors from the Umited Kingdom markets for air transport.

The action before the [General Court] and the judgment under appeal

By application lodged at the Registry of the [General Court] on 1 October 1999, BA brought

an action for the anmulment of the contested decision.

In the judgment under appeal, the [General Court] dismmissed BA’s application against the
contested decision.

In supportt of its action, BA had made eight pleas in law, arguing that the Commission lacked
competence, that it infringed the punciple of non-discrimination, that it incorrectly defined
the relevant product and geographic markets, that there was no sulficiently dose nexus
between the product markets allegedly affected, that the Comrussion adopted an mcorrect
legal basis for the contested decision, that there was no dominant position, that there was no
abuse of a dommant position and, tinally, that the fine was excessive.

Only the seventh plea 1s at 1ssue in this appeal. In that plea, clairming that there was no abuse
of a dominant position, BA challenged the Commission’s assertion that the bonus schemes at
1ssue engendered discrimination between travel agents established in the United Kingdom or
produced an exclusionary effect in relation te cempeting aidines.

First of all, with regard to the discriminatory nature of those schemes, the [General Court]
potnted out, in paragraph 233 of the judgment under appeal, that, according to subparagraph
(c) of the second paragraph of [Artide 102 TFEU], abuse of a dominant pesition may consist
in applying in relation to its business partners dissumilar conditions to equivalent transactions,
thereby placing those partners at a competiive disadvantage within the meanng of
subparagraph (¢} of the second paragraph of [Article 102 TFEU.

In the fellowing paragraph of that judgment, the [General Court] noted that the increase in
the rate of commission paid by BA applied not only on BA tickets sold once the sales target
had been met but on all BA tickets handled by an agent during the relevant reference period.
The [General Court| thus concluded, in paragraph 236 of its judgment, that by remunerating
at different levels services that were identical and supplied during the same reference period,
the schemes at 1ssue distorted the level of remuneration received in the form of commussions

paid by BA.

In paragraph 238 of the judgment under appeal, the [General Court] considered that those
discriminatory conditions of remuneration affected the ability of travel agents established in
the United Kingdom to compete in supplying air travel agency services to travellers and to
stimulate the demand of competing aitlines for such services.

In paragraph 240 of that judgment, the [General Court] concluded that the Commission was
oght to hold that the bonus schernes at issue constituted an abuse of BA’s dorminant position
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on the United Kingdom market for air travel agency services, in that they produced
discrumunatory effects within the network of travel agents established in the United Kingdom,
thereby mflicting on seme of them a competitive disadvantage within the meamng of

subparagraph {c) of the second paragraph of [Article 102 TFEU.

Concermng, second, the exclusionary effect on airlines competing with BA arsing from the
‘fidelity-building’ nature of the schemes atissue, the [General Court] pomnted out, in paragraphs
245 and 246 of the judgment under appeal, that, according to the case-law of the Court of

Justice, whilst quantitative rebate schemes linked exclusively to the volume of purchases made

from a dominant producer are generally regarded as not having the effect of preventing
customers from obtaming supplies from competitors, in breach of [Article 102 TFEU], a
rebate scheme linked te the attainment of a purchasing objective applied by such a producer
does infringe that article (see, to that effect, Case 322/81 Michelin v Commission [1983] ECR
3461, paragraph 71).

In paragraph 270 of the judgment under appeal, the [General Court] held that, in order to
determine whether BA abused its dominant position by applying the bonus schemes at 1ssue
to travel agents established m the United Kingdom, it was necessary to consider the criteria
and rules governing the granting of those rewards, and to investigate whether, in providing an
advantage not based on any econormuc service justifying it, those bonuses tended to remove or
restrict the agents” freedom to sell their services te the airlines of their choice and thereby
hinder the access of BA’s competitor airlines to the United Kingdom market for air travel
AZENCY services.

The [General Court] held, m paragraph 271 of the judgment under appeal, that it needed to be
determined in this case whether the schemes at 1ssue had a fidelity-building effect in relation
to travel agents established in the United Kingdom and, if they did, whether those schemes

were based on an economically justified consideration.

With regard to, first, the fidelity-building character of the bonus schemes at issue, the [General
Court| found, in paragraphs 272 and 273 of the judgment, that they did have such an effect
for two reasons. Firstly, given their progressive nature and very noticeable effect at the margin,
the increased commission rates were capable of nising exponentially from one period to the
next. Secondly, the Court found that the higher revenues from BA ticket sales had been during
the reference pertiod, the stronger was the penalty suffered by the persons concerned in the
form of a disproporticnate reduction in the rates of performance rewards, in the case of even
a shght decrease in such sales during the period under consideration, compared with that
reference period.

Moreover, concerning BA’s objection that the bonus schemes at 1ssue did not prevent its
competitors from conduding sirmilar agreements with travel agents established in the Urnited
Kingdom, the [General Court] held at paragraph 277 of the judgment under appeal that the
number of BA tickets sold by travel agents established m the United Kingdom in respect of
air routes to and from United Kingdom airports invariably represented a multiple both of the
ticket sales achieved by each of those five mam competitors and of the cumulative total of
those sales. The Court concluded, in paragraph 278 of its judgment, that it had been
demonstrated to the requisite lepal standard that the rival undertakings were not in a position
to attain in the United Kingdom a level of revenue capable of constituting a sufficiently broad
fmancial base to allow thern effectively to establish a bonus scherne cornparable with the bonus
schemes at 1ssue, which would be capable of counteracting the exclusionary effect generated

by the latter.

Concernmg, secondly, the question whether the bonus schemes at issue were based on an
economically justified consideration, the Court acknowledged, in paragraph 279 of the
judgrment under appeal, that the fact that an undertaking is in a dominant pesitien cannot
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deprive 1t of its entitlement, within reason, to perform the actions which it considers
appropuate in order to protect its own commercial interests when they are threatened. Itheld,
however, at paragraph 280 of its judgment, that, in erder to be lawful, the protection of the

competitive position of such an undertaling had to be based on criteria of economuc efficiency.

In paragraph 281 of the judgment under appeal, the [General Court] held that BA had not
demeonstrated that the fidelity-building character of the bonus schernes at issue was based on
an economically justified consideration. In paragraphs 282 and 283 of that judgment, it
considered in that respect that, since the achievernent of sales growth targets for BA tickets by
travel agents established in the United Kingdom resulted in the application of a higher rate of
comumussion not just on the BA tickets sold once those sales targets had been met but on all
BA tickets handled dunng the pericd under consideration, the additicnal rermuneration of
those agents bore no objective relation to the consideration ansing, for BA, from the sale of
the additional air tickets.

The [General Court] further indicated, in paragraph 285 of its judgmment, that, evenif any aidine
has an mnterest i selling extra seats on its flights rather than leaving them unoccupied, the
advantage represented by a better rate of occupancy of the aircraft had to be considerably
reduced in the present case by reason of the extra cost incurred by BA through the increase in
the remuneration of the travel agent arising from retrospective application of the increased
COITUTUS 51011,

The Court therefore concluded, in paragraphs 286 to 288 of the judgment under appeal, that,
being devoid of any economically justified consideration, the bonus schemes at issue had to
be regarded as tending essentially to remunerate sales growth of BA tickets from one reference
period to another and thus reinforce the fidelity to BA of travel agents established in the United
Kingdom. Those schemes thus hindered entry mnto or progress in the United Kingdom market
for travel agency services of athnes in competition with BA, and thereby hindered
maintenance of the existing level of competition or the development of such competition on
that market.

The Court further noted, in paragraph 290 of its judgment, that BA had itself acknowledged
at the hearing that there was no precise relationship between, on the one hand, any econormies
of scale achieved by virtue of extra BA tickets being sold after the attamnment of the sales
objectives and, on the other, the increases in the rates of remuneration paid by way of
consideration to travel agents established in the United Kingdom.,

In paragraph 293 of the judgment, the Court rejected BA’s argument that the Comurussion had
tailed to demonstrate that its practices produced an exclusionary effect. It held in that respect,
first, that, for the purposes of establishing an infringement of [Article 102 TFEU], 1t was not
necessary to demonstrate that the abuse in question had a concrete effect on the markets
concerned, it bemg sufficent in that respect to demonstrate that the abusive conduct of the
undertaking in a dominant position tends to restoct competition,

In the following paragraph of its judgment, the Court further held not only that the bonus
schemes at issue were likely to have a restrictive effect on the United Kingdom markets for air
travel agency services and air transport, but also that such an effect on those markets had been
demeonstrated in a concrete way by the Cormumission.

In that respect, the Court noted, first, that since, at the time of the conduct complained of, 85%
of tickets seld i the United Kingdom were sold through travel agents, BA’s conduct on the
United Kingdom market for air travel agency services ‘[could] not fail to have had the effect
of excluding competing airhines (to their detriment) frem the United Kingdom air transport
markets’ (paragraph 295 of the judgment under appeal). The Court also tock the view, secondly,

that swhere an undertaking in a dominant position actually puts into operation a practice
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generating the effect of ousting its competitors, the fact that the hoped-for result is not
achieved is not sufficent to prevent a finding of abuse of a domunant position within the

meaning of [Article 102 TFEU]® (paragraph 297 of the judgment).

Finally, 1 paragraph 298 of the judgment under appeal, the [General Court] held that the
growthin the market shares of some of BA’s airline competitors, which was modest in absolute
value having regard to the small size of their onginal martket shares, did not mean that BAs
practices had no effect, since, in the absence of those practices, ‘it may legitimately be
considered that the market shares of those competitors would have been able to grow more

significantly’.

The [General Court| therefore concluded, i paragraph 300 of the judgment under appeal, that
the seventh plea had to be dismissed.

Forms of order sought
BA claims that the Court should:
— annul the judgment under appeal in whole or in part;

- annul or reduce the amount of the fine imposed pursuant to the contested decision as
the Court may consider appropriate in the exercise of its discretion;

= take any other measures that the Court deems appropuate;

— order the Commission to pay the costs.

The Cornrmission contends that the Court should:

— dismiss the appeal in 1ts entirety;

= order BA to pay the Commission’s costs in these proceedings.
Virgin contends that the Court should:

= declare the appeal inadmissible or, m any event, clearly unfounded and dismuss it by
reasoned order pursuant to Article 119 of the Rules of Procedure of the Court of Justice;

— (in the alternative) dismiss the appeal and uphold the judgment under appeal in its
entirety; and

= (in any event) order BA to pay the costs of the appeal, mcluding Virgin’s costs.

The appeal
In suppott of its appeal, BA raises five pleas in law, alleging respectively:

= that the [General Court] erred in law by applying the wrong test i assessing the
exclusionary effect of the bonus schemes at issue and concluding that they had no
objective economuc justification;
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— that the [General Court] erred in law by distegarding evidence that BA’s commissions
had no material effect on its competitors;

— that the [General Court] erred in law by failling to consider whether there was ‘prejudice
to consurners’ under subparagraph (b) of the second paragraph of [Article 102 TFEU];

- that the [General Court| erred in law by wrongly concluding that the new performance
reward scheme had the same effect as the marketing agreements, despite the difference
relating to the duration of the respective teference periods, and did not analyse or
quantify the effects of that scheme on BA’s competitors;

— that the [General Court] rmusapplied subparagraph (c) of the second paragraph of [Article
102 TFEU] in relation to the assessment of the discnmmnatory effect of the bonus
schemnes at 1ssue in relation to Umted Kingdom travel agents.

The first plea, alleging error of low in the Conrt’s assessment of the excelusionary effect of the bonns schemes af
assne

In this plea, BA cniticises the findings in paragraphs 270 to 298 of the judgment under appeal,
according to which the bonuses granted by BA both had a ‘fidelity building” and thus an

exclusienary effect, and lacked justification from an economic point of view.

The first part of the first plea, concerning the criterion for assessing the possible exclusionary
effect of the bonus schemes at issue

— Arguments of the parties

BA argues, first, that the [General Court| erred in law by applying an incorrect test for assessing
the bonus schemes at issue, namely the test concerning the fidelity-building effect of those
schemes.

According to BA, [Article 102 TFEU] merely prohibits an undertaking in a dominant position
from using methods different from those governing normal competition between products or
services on the basis of supplies by economic operators, or from using methods other than
competition on merit, to which lemtimate competition on price is allied. BA argues that the
treedom wluch an undertaking must have to grant its business partners greater discounts than
those granted by 1ts competitors falls within the scope of that legittmate competition.

In its examination of the fidelity-building effect of the bonus schemnes at 1ssue, the [General
Court] drew no distinction between the fidelity of custorners resulting from the most generous
commission or the lowest prices, and the fidelity of customers induced by anti-competitive or
exclusicnary practices, which oust competitors by creating difficulties or artificial obstacles for
themn.

BA argues that the ambiguty of the ‘fidelity-building’ concept used by the [General Court]
means that it was practically inevitable that the bonus schemes at 1ssue would be condemned
once they contained a fidelity building effect in the sense that the commussions were generous
and attractive for travel agents.

The approach thus adopted by the [General Court] 15, BA submits, incompatible with the case-
law of the Court of Justice. In its submission, the judgments in Case 85/ 76 Hoffmann-Ia Roche
v Compraission [1979]) ECR 461, and in Michelin, cited above, demonstrate that the granting by an
undertaking occupying a dominant position of higher commussions may be abusive only 1f it
15 subject to the condition that the co-contractor is obliged, de jure or de facto, to deal solely
or mainly with that undertaking or if it lumits the capacity of the co-contractor to choose freely
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the undertaking with which 1t wishes to deal. By contrast, those judgments did not condemn
the granting of higher comrmissions on all sales above a threshold, since, even if a higher
comimission does give the co-contractor a strong mcentive to sell more products of the
dominant undertaking, it does not mmply that that co-contractor accepts anything anti-
competitive and does not prevent rival undertakings from granting all types of comrmussion

that they consider appropriate.

BA regards that distinction as fundamental. Unless 1t 1s made subject to the condition that the
other party deal exclusively (or mainly) with the dominant undertaking or limits the markets
of competitors mn some other way, a genercus commission 1s merely a form of competition on
price.

According to BA, i order to distinguish between legitimate competition on price and unlawiul
anti-competitive or exclusicnary conduct, the [General Court] should have appled
subparagraph (b) of the second paragraph of [Article 102 TFEU], according to which practices
constituting an abuse of a dorminant position may, in particular, consist in imiting preduction,
markets or technical development to the prejudice of consumers. It should therefore have
verified whether BA had actually limited the markets of rival aitlines and whether a prejudice
to consumers had resulted.

BA submuts that such lirmitation of competitors’ markets by the dormmant undertaking requires
more than the mere granting of genercus bonuses. It can be envisaged only in two sttuations,
neither of which 1s present i this case, namely:

— where the granting of bonuses 1s made subject to the condition that the recipient deals
exclusively or mainly with the undertaking in a dominant position; or

— where the recipient of the bonuses cannot choose freely between the undertaking
occupying a domunant position and its competitors. That would be the case if the
reapient could expect to make profits only by dealing exclusively or mainly with the
dominant undertaking or where that undertaking practises unfair competition through
puang (‘predatory prices’) and its cempetitors cannot resist that pressure.

Outside those situations, BA submits, subparagraph (b) of the second paragraph of [Article
102 TFEU] does net prevent an undertaking from adopting a given commercial policy on
prices, services or commissions, merely because 1ts competitors find i1t difficult or impossible

to align themselves with it.

BA arpues finally that, because of certain differences, the case-law in Michelin, cited above, does
not apply to this case. It maintams in that regard that, unlike Michelin distributors, travel agents
were informed by BA in writing in advance both of the thresholds and of the increase in the
percentage of commissions, that they were not deprived of profit if they did not recerve
mcreased commussions from BA, masmuch as all agents received a basic comrmussion in any
event, and that BA did not apply any pressure on them to attain the objectives on which grant
of the increased cormrmussions depended. According to BA, the only consequence, for travel
agents, of not attaining those objectives was loss of the opportunity to obtamn a higher
commission. That, however, did not constitute an abuse.

The Commission and Virgin are agreed on the contrary that, in assessing the exclusionary
effect of the bonus schernes at 1ssue, the [General Court] applied criteria that were both correct
and 1 accordance with the caselaw, particulady wnth the Hofwann-l.a Roche and
Michefin judgments.

According to the Commmussion, Michelin in particular 1s relevant to the present case. That
judgrment concerned discounts which, first, were conditional on attamning certain volume
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objectives calculated by reference to a previous sales pericd, and, secondly, applied to all sales
achieved dunng the period m question and not just marginal sales.

That was also the case with the bonus schemes at 1ssue here, since the bonuses granted to
travel agents which attained the volume objectives were calculated on their sales as a whole
and not on the tickets sold once those objectives had been attained. The [General Court]
oghtly described that feature as having ‘a very noticeable effect at the margi’, since, once a
travel agent was on the point of attaming those objectives, he was no longer mnclined to offer
tickets of arrlines other than BA, for fear of mussing out on the increased commussion not only
in respect of the marginal sales but i respect of all sales of BA tickets achieved during the
pericd in question. Thus, for such an agent, the sale of a few tickets, or even of a single extra
ticket, had a reducang effect on the remuneration generated by all sales of BA tickets achieved
dunng the peniod in question.

The Commission rejects BA’s argument that, because of a few inessential differences, the
prnciples in Michedin cannot be applied to the present case.

First of all, the core element 15 commen to both cases. The systemns of meentives established
by BA had the same charactenistic as the discounts at issue in Michefn, namely that they
rewarded fidelity more than volume. Such systems inevitably lead to the travel agent not being
able to choose freely with which airhine he wishes to deal, precisely the practice which the
|General Court| condemned 1n its judgment.

The Cormnmission alse challenges BA’s argurnent that Michelin 1s to be distinguished from the
present case in that dealers were dependent on Michelin to make a profit, which 1s allegedly
not the case with travel agents dealing with BA in the United Kingdom. The Commission
argues that BA’s incentive schemes enabled considerable pressure to be exerted on travel
agents, even if they did not necessanly stand to make a loss if they failed to reach the sales
target. In reality, BA is seeking to restrict Michelin to a very narrow set of circumstances,
whereas that interpretation finds no basis in the judgment.

According to the Commussion and Virgin, the examination by the [General Court] is not
vitiated by any error of law. It was thus correctly held that the bonus schemes in question had
a fidelity-building effect in relation to United Kingdom travel agents by reason of the
characteristics exarmuned in paragraphs 272 to 292 of the judgment under appeal, were not
based on an econornically justified consideration, restrained the freedom of those agents to
deal with other airlines, thereby produced an exclusionary effect, and were likely to restrain
competition.

— Findings of the Court

Concernimng, first, the plea that the [General Court] wrongly failed to base its argument on the
criteria in subparagraph (b) of the second paragraph of [Article 102 TFEU] in assessing
whether the bonus schemes at 1ssue were abusive, the list of abusive practices contamed in
[Article 106 TFEU] 1s not exhaustive, so that the practices there mentioned are merely
examnples of abuses of a dominant position (see, to that effect, Case C-333/94 P Tetra Pak v
Commission [1996] ECR 1-5951, paragraph 37). According to consistent case-law, the list of
abusive practices contamed in that provision does not exhaust the methods of abusing a
dominant position prohibited by the [FEU] Treaty (Case 6/72 Eurgpemballage and Continental
Can v Commission [1973] ECR 215, paragraph 26; Joined Cases C-395/96P and
C-396/96 P Compagnie maritime belge transports ao. v Commission [2000] ECR 11365, paragraph
112).

It follows that discounts and bonuses granted by undertakings in a dominant position may be
contrary to [Article 102 TFEU] even where they do not correspond to any of the examples
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mentioned in the second paragraph of that article. Thus, i determining that fidelity discounts
had an exdusionary effect, the Court based its argument i Hoffreann-La Roche and Michelin on
[Article 102 TFEU] in its entirety, and not just on subparagraph (b} of its second paragraph.
Moreover, in its judgment in Joined Cases 40/73 to 48/73, 50/73, 54/73 to 56/73, 111/73,
113/73 and 114/73 Suiker Unie and Others v Commission [1975] ECR 1663, paragraph 523,
concerning fidelity rebates, the Court expressly referred to subparagraph (c) of the second
paragraph of [Article 102 TFEU], according to which practices constituting abuse of a
doeminant position may consist, for example, i applying dissumnilar conditions to equivalent
transactions with other trading parties, thereby placing themn at a competitive disadvantage.

The plea that the [General Court] erred in law by not basing its argument on the criteria in
subparagraph (b} of the second paragraph of [Article 102 TFEU] is therefore unfounded.

Nor does it appear that the Court’s assessment of the exclusionary effect of the bonus schemes
in question was based on a musapplication of the case-law of the Court of Justice.

In the Hoffwann-La Roche and Michelin judgments, the Court of Justice found that certain

discounts granted by two undertakings in a deminant position were abusive in character.

The first of those two judgments concerned discounts granted to undertakings whose business
was the production or sale of vitamins, and the grant of which was, for most of the time,
expressly linked to the condition that the co-contractor obtained its supplies over a given
period entirely or mainly from Hoffmann-TLa Roche. The Court found such a discount system
an abuse of a dominant position and stated that the granting of fidelity discounts in order to
give the buyer an incentive to obtamn its supplies exclusively from the undertalung in a
dominant position was incompatible with the objective of undistorted competition within the

cominon market (Hoffiwann-1a Roche, paragraph 90).

In Michelin, unlike in Hoffimann-1.a Roche, Michelin’s co-contractors were not obliged to obtain
their supplies wholly or partially from Michelin. However, the variable annual discounts
granted by that undertaking were linked to objectives in the sense that, in order to benefit from
themn, its co-contractors had to attain individualised sales results. In that case, the Court found
a series of factors which led it to regard the discount system in question as an abuse of a
dormnant position. In particular, the systemn was based on a relatively long reference peried,
namely a year, its functioning was non-transparent for co-contractors, and the differences in
market share between Michelin and its mamn competitors were significant (see, to that

effect, Michelin, paragraphs 81 to 83).

Contrary to BA’s argument, it cannot be inferred from those two judgments that bonuses and
discounts granted by undertakings in a dominant position are abusive only in the arcumstances
there described. As the Advocate General has stated in point 41 of her Opinion, the decisive
factor 1s rather the underlying factors which have guided the previous case-law of the Court
of Justice and which can also be transposed to a case such as the present.

In that respect, Michelin 1s particulatly relevant to the present case, since 1t concerns a discount
systern depending on the attainment of individual sales objectives which constituted neither
discounts for quantity, inked exclusively to the volume of purchases, nor fidelity discounts
within the meaning of the judgment in Hoffiwann-Ia Rocke, since the system established by
Michelin did not contain any obligation on the part of resellers to obtan all or a gven
proportion of its supplies from the dorminant undertaking,

Concerning the application of [Article 102 TFEU] to a system of discounts dependent on sales
objectives, paragraph 70 of the Michelin judgment shows that, in prohibiting the abuse of a
dominant market position in so far as trade between Member States 1s capable of being affected,
that article refers to conduct which 1s such as to influence the structure of a market where, as
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a result of the very presence of the undertaking in question, the degree of competition 1s
already weakened and which, through recourse to methods different from those governing
normal competition in products or services on the basis of the transactions of cormnmercial
operators, has the effect of hindering the maintenance of the degree of competition still
existing in the market or the growth of that competition.

In order to determine whether the undertaking in a dominant position has abused such a
position by applying a system of discounts such as that described in paragraph 65 of this
judgment, the Court has held that it 1s necessary to consider all the circumstances, particularly
the criteria and rules governing the grant of the discount, and to investigate whether, n
providing an advantage not based on any economic service justifying it, the discount tends to
remove ot restrct the buyer’s freedom to choose hus sources of supply, to bar competitors
from access to the market, to apply dissimilar conditions to equivalent transactions with other
trading parties or to strengthen the dominant position by distorting competition (Michekn,
paragraph 73).

It follows that in determuning whether, on the part of an undertaking m a dominant position,
a system of discounts or bonuses which constitute neither quantity discounts or bonuses nor
fidelity discounts or bonuses within the meaning of the judgment in Hoffwann-l.a
Roche constitutes an abuse, it first has to be determined whether those discounts or bonuses
can produce an exclusionary effect, that is to say whether they are capable, first, of making
market entry very difficult or impossible for competitors of the undertaking in a deminant
position and, secondly, of making it more difficult or impossible for its co-contractors to
choose between various sources of supply or commercial partners.

It then needs to be exarnined whether there 1s an objective economic justification for the
discounts and bonuses granted. In accordance with the analysis carnied out by the [General
Court] in paragraphs 279 to 291 of the judgment under appeal, an undertaking 1s at liberty to

demeonstrate that its bonus systern producing an exclusionary effect 1s economically justified.

With regard to the first aspect, the case-law gives indications as to the cases in which discount
ot bonus schemes of an undertaking in a dominant position are not merely the expression of
a particulatly favourable offer on the market, but give nise to an exclusionary effect.

First, an exclusionary effect may anse from goal related discounts or bonuses, that i1s to say
those the granting of which 1s linked to the attamnment of sales objectives defined mdividually
(Michelin, paragraphs 70 to 86).

It 1s clear trom the findings of the [General Court] in paragraphs 10 and 15 to 17 of the
judgment under appeal that the bonus schemes at issue were drawn up by reference to
mndividual sales chjectives, since the rate of the bonuses depended on the eveolution of the
turnover arsing from BA ticket sales by each travel agent during a given period.

It 1s alsc apparent from the case-law that the commutment of co-contractors towards the
undertaking in a dominant position and the pressure exerted upon them may be particularly
strong where a discount or bonus does not relate solely to the growth in tumover in relation
to purchases or sales of products of that undertaking made by those co-contractors during the
pericd under consideration, but extends alsc to the whole of the turnover relating to those
putchases or sales. In that way, relatively modest vanations — whether upwards or downwards
— in the turnover figures relating to the products of the domunant undertaking have
disproporticnate effects on co-contractors (see, to that effect, Michelin, paragraph 81).

The [General Court] found that the bonus schemes at 1ssue gave nse to a sumilar situation.
Attamnment of the sales progression objectives gave rise to an mcrease in the commission paid
on all BA tickets sold by the travel agent concemed, and not just on those sold after those
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objectives had been attaned (paragraph 23 of the judgment under appeal). It could therefore
be of decisive importance for the comrmussion income of a travel agent as a whole whether or
not he sold a few extra BA tickets after achieving a certain turnover {paragraphs 29 and 30 of
the grounds for the Commussion’s decision, reproduced in paragraph 23 of the judgment under
appeal). The [General Court], which describes that characteristic and 1ts consequences in
paragraphs 272 and 273 of the judgment under appeal, states that the progressive nature of
the mcreased comrmussion rates had a very noticeable effect at the margin® and emphasises the
radical effects which a small reduction i sales of BA tickets could have on the rates of
performance-related bonus.

Finally, the Court tock the view that the pressure exerted on resellers by an undertaking in a
dominant position which granted bonuses with those characteristics 1s further strengthened
where that undertaking holds a very much larger market share than its competitors (see, to that
effect, Michelin, paragraph 82). It held that, in those circumstances, 1t 1s particularly difficult for
competitors of that undertaking to outhid it in the face of discounts or bonuses based on
overall sales volurne. By reason of its significantly hugher market share, the undertaking in a
deminant position generally constitutes an unavoidable business partner in the market. Most
often, discounts or bonuses granted by such an undertaking on the basis of overall turnever
largely take precedence 1 absolute terms, even over more generous offers of 1ts competitors.
In order to attract the co-contractors of the undertalung in a dominant position, or to receive
a sufficient volume of orders from them, those competitors would have to offer them
significantly hugher rates of discount or bonus.

In the present case, the [General Court| held in paragraph 277 of the judgment under appeal
that BA’s market share was sigrnuficantly higher than that of its five main competitors in the
United Kingdom. It concluded, in paragraph 278 of that judgment, that the oval airhnes were
notin a position to grant travel agents the same advantages as BA, since they were not capable
of attamning in the United Kingdom a level of revenue capable of constituting a sufficiently
broad financial base to allow them effectively to establish a reward scheme simular to BA’s

(paragraph 278 of the judgment under appeal).

Theretore, the [General Court| was night to exanmune, in paragraphs 270 to 278 of the judgment
under appeal, whether the bonus schemes at 1ssue had a fidelity-buillding effect capable of

producing an exclusionary effect.

It should be recalled, concerning the assessment of market data and the competitive situation,
that it 1s not for the Court of Justice, on an appeal, to substitute its own assessment for that of
the [General Court]. In accordance with [Article 256 TFEU] and the first paragraph of Article
58 of the Statute of the Court of Justice, the appeal must be limited to questions of law.
Assessment of the facts does not, save where there may have been distortion of the facts or
evidence, which has not been pleaded here, constitute a question of law submitted as such for
review by the Court of Justice (to that effect, see for example Case C-37/03 P Bio ID »
OHIM [2005] ECRI-7975, paragraphs 43 and 53; Case C-113/04 P Technische Unie v
Compmission [2006] ECR 1-0000, paragraph 83, and the order of 28 September 2006 in Case
C-552/03 P Unilever Best foods v Commission, not published in the ECR, paragraph 57). BA’s
claim that its competitors were financially capable of making competitive counter-offers to
travel agents 15 therefore inadmussible.

The same applies to BA’s allegation that the [General Court] overestimated the ‘very noticeable
effect at the margin’ of the bonus schemes at 1ssue. BA thereby calls into question the
assessment of facts and ewidence made by the [General Court|, which constitutes an

madmissible plea on appeal.

It follows from the whole of the above considerations that the first part of the first pleaisin
part inadrmussible and in part unfounded.
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The second part of the first plea, concerning the assessment by the [General Court] of the
relevance of the objective econornic justification for the bonus schemes at issue

— Arguments of the parties

BA challenges as erroneous the finding by the [General Court] in paragraph 279 et seq. of the
judgment under appeal that BA’s commissions were not based on an economically justified
consideration. BA argues that it 1s economuically justified for an airline to reward travel agents
which allow it to increase its sales and help it to cover its high fixed costs by bringing additional
passengers.

The Commission and Virgin challenge that position. The Comrmission points to the abruptness
of BA’ argument in that regard. [t argues that merely stating that the aitline business 1s
characterised by high fixed costs 1s not encugh to justify the imtiatives taken by an airline in
order to cover a part of those costs. In any event, competing aitlines also had to bear high
tixed costs. Exclusionary practices by a dominant undertaking, like BA, reduced the revenue
of those comparies and made it even more difficult for them to cover those costs.

Virgin acknowledges that a system of discounts for quantity linked solely to the volume of
sales made by a dormmant undertaking 1s in principle economically justified, since discounts
for quantity are deemed to reflect efficency gains and economies of scale achieved by that
undertaking. However, before the [General Court], BA had itself admuitted that there was no
relation between, on the one hand, the possible economies of scale achieved by virtue of BA
tickets sold after the attamnment of the sales objectives and, on the other hand, the mcreases in
the commission rates granted to United [Kingdom travel agents in consideration for exceeding
those objectives.

- Findings of the Court

Discounts or bonuses granted to its co-contractors by an undertaking in a dommant position
are not necessarily an abuse and therefore prohibited by [Article 102 TFEU]. According to
consistent case-law, only discounts or bonuses which are not based on any economic
counterpart to justify them must be regarded as an abuse (see, to that effect, Hoffwann-I.a Roche,
paragraph 90, and Michelin, paragraph 73).

As has been held in paragraph 69 of this judgment, the [General Court] was right, after holding
that the bonus schemes at 1ssue produced an exclusionary effect, to examine whether those
schemes had an cbjective economic justification.

Assessment of the econormnic justification for a systemn of discounts or bonuses established by
an undertaking in a domunant position 1s to be made on the basis of the whole of the
arcumstances of the case (see, to that effect, Micheln, paragraph 73). It has to be determined
whether the exclusionary effect ansing from such a system, which 1s disadvantageous for
competition, may be counterbalanced, or outweighed, by advantages in temms of efficiency
which also benefit the consurmner. If the exclusionary effect of that system bears no relation to
advantages for the market and consumers, or if it goes beyond what 1s necessary 1 order to
attain those advantages, that system must be regarded as an abuse.

In this case, correctly basmg its exarnination upen the crtena thus inferred from the case-law,
the |General Court] exarmined whether there was an economuc justification for the bonus
schemes at issue. In paragraphs 284 and 285 of the judgment under appeal, it adopted a
position 1 relation to the arguments submitted by BA, which concerned, in particular, the
high level of fixed costs in air transport and the importance of aircraft occupancy rates. On
the basis of its assessment of the circumstances of the case, the [General Court] came to the
conclusion that those systemns were not based on any objective econermuc justification.
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In this context, it should be noted that BA’s arguments concerrung the high level of fixed costs
in air transport and the importance of aircraft occupancy rates are inadmussible for the reasons
set outin paragraph 78 of this judgment, since, by those arguments, BA 1s m reality challenging
the assessment of facts and evidence made by the [General Court]. It 1s not for the Court of
Justice, on an appeal, to substitute 1ts own assessment of market data and the competitive
position for that of the [General Court].

Therefore, the second part of the first plea must be disrmussed as inadmissible.

The [General Court] did not therefore make any error of law in holding that the bonus schemes
atissue had a fidelity-building effect, that they therefore produced an exclusionary effect, and

that they were not justified from an economic standpoint.

The first plea must therefore be dismissed in its entirety.

The second plea, alleging error of law in that the [General Conrt] did not examine the probable effects of the
commissions granted by BA, or take acconnt of the evidence that they had no material effect on competing
atrlines

Arguments of the parties

By its second plea, BA effectively accuses the [General Court| of not examining the probable
effects of the bonus schemes at 1ssue, namely the existence or otherwise of an exclusicnary
effect, whereas [Article 102 TFEU] requires that, in each case, the actual or probable effects
of the practices complained of should be examined, rather than conclusions bemng reached on
the basts of their form, or of presumptions of such an effect.

In that regard, wlile stating that it is not in any way maintaining that it 1s necessary to
demonstrate the existence of actual anti-competitive effects in each case, BA arpues that, in
this case, there was evidence dearly indicating that the bonus schemes at 1ssue had ne materal
effect. That evidence showed that, in the United Kingdom, the market share of competing
airlines grew durng the penod of the alleged infringement and that the proportion of BA
tickets in travel agents’ sales dirmmished. According to BA, the [General Court] should have
taken account of that clear evidence that there was no excusionary effect. Having taken into
consideration, in other cases, evidence of the growth in market share of the undertaking in a
deminant position and the fall in market share of its competitors in order to correborate the
existence of an abuse, it should, conversely in this case, have acknowledged the relevance of
evidence the other way in order te set aside allegations of abuse.

In the judgment under appeal, the [General Court| rejected that evidence, stating in paragraph
295 that since, at the time of the conduct complained of, travel agents established in the Umnited
Kingdom carried out 85% of all air ticket sales in the territory of the United Kingdom, BA’s
conduct ‘cannot fail to have had’ an exclusionary effect to the detrment of competing arlines,
and, m paragraph 298, that BA’s competitors would have achieved a better resultin the absence
of that conduct. The Court added, wrongly, in paragraph 297 of the judgment under appeal,
that, where an undertaking in a dominant position puts into operation a practice generating
the effect of custing its competitors, the fact that the hoped-for result 1s not achieved 1s not
sufficient to prevent a finding of abuse.

Virgin regards that plea as inadmissible, and the Commission regards it as unfounded. The
latter argues, in particular, that the [General Court] examined the probable effects of the bonus
schemes at length from paragraph 271 cnwards of the judgrment under appeal, before making
an assessment of those effects in paragraphs 294 and 295. It adds that, according to consistent
case-law, for a practice to censtitute an abuse, it 1s sufficient to demonstrate that there is a nisk
of it restraining competition, without there bemng any need to prove that 1t actually produced
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that effect. The Commussion points out that, m paragraph 73 of Michelin, tor example, the
Court held that it needed to be examined whether the discount in question ‘tended’ to have
certain restrictive effects.

Findings of the Court

Concerning BA’s argument that the [General Court] did not examine the probable effects of
the bonus schemes at issue, 1t is sufficient to note that, in paragraphs 272 and 273 of the
judgrment under appeal, the [General Court] explamed the mechanism of those schemes.

Havwving emphasised the very noticeable effect at the margin, linked to the progressive nature
of the mcreased commission rates, it described the exponential effect on those rates of an
mncrease mn the number of BA tickets sold during successive periods, and, conversely, the
disproportionate reduction in those rates in the event of even a slight decrease in sales of BA
tickets in companson with the previous pened.

On that basis, the [General Court] was able to concude, without committing any error of law,
that the bonus schernes atissue had a fidelity-building effect. It follows that BA’s plea accusing

the Court of not examining the probable effects of those schemes 1s unfounded.

Moreover, in paragraph 99 of its appeal, BA acknowledges that, in its judgrment, the [General
Court] nghtly held that travel agents were given an incentive to increase their sales of BA
tickets. In addition, in paragraph 113 of its appeal, it states that, if the [General Court] had
exarmuned the actual or probable impact of the bonus schemes at 1ssue on competition between
travel agents, it would have concluded that that impact was negligible.

It follows that BA 1s not seriously denying that those schemes had a fidelity-building effect on
travel agents and thus tended to atfect the situation of competitor aitlines.

Concerning BA’s allegations of evidence showimng that no exclusienary effect arose from the
bonus schemes at issue, of which evidence the [General Court] 1s alleged to have taken
msufficient account, 1tis sufficient to note that this part of the second plea 1s inadmissible on

an appeal for the reasens already set out m paragraph 78 of this judgment.

The second plea must therefore be disrmussed as in part inadmussible and in part unfounded.

The third plea, alfeging an ervor of law in that the [General Conrt] did not excamine whether BA's conduet
tnvolved a preudice [To] consumers’ within the meaning of subparagraph (b) of the second paragraph of [Article
102 TFEU)

Arguments of the parties

In its third plea, BA considers that the [General Court] erred in law by failing to examine
whether the bonus schemes at issue caused prejudice to consumers, as required by
subparagraph (b} of the second paragraph of [Article 102 TFEU], as interpreted by the Court
of Justice 1 Swiker Unie. Without making any analysis of that condition, the [General Court]
confined itself, in paragraph 295 of the judgment under appeal, to examining the umpact of

BA’s conduct on its competitors in United Kingdom air transport martkets.

Referring to the judgment in Europemballase and Continental Can, the Commussion and Virgin
argue that that pleais unfounded, since [Article 102 TFEU] covers not only practices likely to
cause tnmediate damage to consumers but alse those which cause them damage by
undermimng an effective structure of competition.

Findings of the Court
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It should be noted first that, as explained in paragraphs 57 and 58 of this judgment, discounts
or bonuses granted by an undertaking in a domnant position may be contrary to [Article 102
TFEU] even where they do not correspond to any of the examples mentioned in the second

paragraph of that article.

Mereover, as the Court has already held in paragraph 26 of its judgment in Eunropernrballase and
Continental Can, [Article 102 TFEU] 1s atmed not enly at practices which may cause prejudice
to consumers directly, but also at those which are detrimental to them through their impact
on an effective competition structure, such as 1s mentioned mn [Article 3 TEU].

The [General Court] was therefore entitled, without committing any error of law, not to
examine whether BA’s conduct had caused prejudice to consumers within the meanng of
subparagraph (b) of the second paragraph of [Articde 102 TFEU], but to examine, in
paragraphs 294 and 295 of the judgment under appeal, whether the bonus schemes at issue
had a restrictive effect on competition and to conclude that the existence of such an effect had
been demonstrated by the Comrmission in the contested deasien.

Having regard to those considerations, the third plea must be dismissed as unfounded.

The fourth plea, alleging that the [General Conrt] erved in lmw by holding that the new performunce reward
scheme had the same effect as the morketing agveements, despite the difference in velation fo the duration of the
period laken into consideration and despite the lack of analysis and quantification of the effects of the bonus
schenes af isswe on BAS competitors

The fourth plea by BA is in two parts, the first concerning differences between the marketing
agreements and the new performance reward scheme, and the second concerning
requiremnents as regards proof that the bonus schernes at 1ssue had an exclusionary effect.

The first part of the fourth plea, concerning differences between the matketing agreements
and the new performance reward scheme

- Arguments of the parties

In the first part of the fourth plea, BA complans that the [General Court] held that the
marketing agreernents and the new performance reward scheme had the same restrictive effect
on competition, whereas there were important differences between them. In particular, 1n the
case of the marketing agreements, the period taken inte consideration for granting the bonus
was ofe year, whereas, 1n the case of the new performance reward scherme, it was one month.
BA argues that taking as short a period as one month into consideration could not produce an

appreaable exclusionary effect.

Virgin considers that the fourth plea 1s inadmissible in 1ts entirety in that 1t concerns factual
assessments, and that it 15 m any event unfounded.

The Comrmission maintains that the argurnent that the new performance reward scheme could
not have had an exclusionary effect 1s unfounded.

- Findings of the Court

In the judgment under appeal, the [General Court] expressly found the existence of a fidelity-
building effect in relation both to the marketing agreements and to the new performance
reward scheme (paragraphs 271 to 273), although it had pointed cut the differences between
that scheme and those agreements in relation to the duration of the periods under
consideration (paragraphs 11 and 15 of the judgment). It follows from the judgment under
appeal that, irrespective of the difference in duration of the penods taken inte consideration,
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the [General Court| ascribed decisive importance to the fact, first, that both those agreements
and that scheme could result in exponential increases in commission rates from one penod to
ancther by reason of their “very noticeable effect at the margin’ (paragraph 272 of the judgment)
and, secondly, that BA’s competitors were not in a position, given their much smaller market
share, to counterbalance the overall effect of those agreements and that scheme with counter-

offers {paragraph 278 of the judgment).

In any event, that assessment of the circumstances of this case falls within the assessment of
tacts and evidence which 1s entirely a matter for the [General Court]. For the reasons already
indicated 1n paragraph 78 of this judgment, 1t 1s not for the Court of Justice, on an appeal, to
substitute its own assessment of market data and the competitive position for that of the
[General Court], particularly as regards the duration of the penods taken into consideration
and the possible unpact of that factor on the exclusicnary effect of the bonus schernes atissue.

Therefore, the first part of the fourth plea 1s inadmussible.

The second part of the fourth plea, concerning the requirements for proving that the bonus
schernes in question had an exclusionary effect

= Arguments of the parties

In the second part of the fourth plea, BA damms that the [General Court] wrongly failed to
examine all the circumstances of the case in order to determine whether BA’s competitor
airlines were adversely aftected by the bonus schemes at 1ssue. The [General Court] did notin
any way seek to deterrmune whether and to what extent those airlines were prevented from
making counter-offers, and merely based its findings on generalities. It limited itself, for
example, to general staternents such as the “very noticeable effect at the margmn’ and the
possibility of an ‘exponential increase’ in commission rates from one period to another.

In BA’s submmission, that superfical approach contrasts with the approach adopted by the
Court of Justice in Hoffwann-La Roche and Mickelin. In those judgments, the Court did not
conclude that there was an abuse of a dominant position sclely on the ground that, under the
schemes 1 question, attamnment of a threshold gave nise to a large discount. On the contrary,
it examined a sedes of specific factors which, in their entirety, indicated that the incentive
schemes gave rise to an actual exclusion.

According to BA, the [General Court| should have followed such an approach and examined
the overall and relative amounts of profit obtained upon the thresheold being reached, the
number of thresholds, whether the thresheld or thresholds were close to the buyer’s total
needs, whether the market was capable of evolving, the length of the penod concerned and
the percentage of the overall market that was subject to the price reduction (in this case, travel
agency services). In the judgment under appeal, none of those factors was taken into
consideration. Instead, the [General Court] assumed that the possibility of obtaining a higher
average cormmission rate in consideration for an increase in sales of BA tickets inevitably
implied an unlawful exclusionary effect in relation te competitor arlines.

The Comimussion maintains that the arpument concerning non-quantification of the limitation
on the sales outlets of BA’s competitors 1s inadmussible pursuant to Articles 42(2) and 118 of
the Rules of Procedure, since such a quantification was carried out by the Comrmission in
paragraph 30 of the grounds for the contested decision, and BA did not challenge that part of

the Commussion’s argument at first instance.

LY Findings of the Court
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By the second part of the fourth plea, BA accuses the [General Court| of a superficial approach
i its analysis of the effects of the bonus schemes at issue, particulady the absence of any
quantification of its findings concerming the exclusionary effect of those schemes and the
recourse to general assertions, such as the ‘very noticeable effect at the margin’ of commussion
rates from one period to anocther.

Contrary to what the Comrmission argues, this part of the plea 1s not madmissible under
Articles 42(2) and 118 of the Rules of Procedure of the Court of Justice on the ground that
BA faled, at first instance, to challenge the relevant part of the contested decision, namely the
calculations appearing in paragraph 30 of the grounds for that decision, which were designed
to illustrate the very noticeable effect on the comumussions received by a travel agent of selling
a few extra BA tickets.

BA’s plea does not concern the calculations given by way of example by the Commuission as
such, but the assessments made by the [General Court| concerning the bonus schemes at 1ssue.

The second part of the fourth plea is therefore admissible.

It 15 not well founded, however, since the assessments by the [General Court| challenged by
BA must be considered in relation to the calculations contained 1n the contested decision. The
[General Court] expressly cites, in paragraph 23 of the judgment under appeal, paragraph 30
i the grounds for that decision. It follows that the findings of the [General Court| criticised
by BA are sufficiently quantified. The clamm that there was no justification for the Court’s
tinding that BA’s competitors were not able to make counter-offers capable of
counterbalancing the bonus schermnes at issue has therefore not been made out on the facts.

Therefore, the second part of the fourth plea must be disrmissed as unfounded.

The fourth plea must therefore be dismissed as in part inadmissible and m part unfounded.

The fifth plea, alleging that the [General Conrt] misapplied subparagraph (¢) of the second paragraph of
[Article 102 TFEU] as regards the discriminatory effect of the bonns schemes in question on United Kingdons

travel agents

As a preliminary observation, it should be noted that, whatever the findings of the Court in
relation to BA’s first four pleas, concerning the abusive nature of the bonus schemes at issue
resulting from the exclusionary effect on BA’ competitors in the absence of objective
economic justification, the fifth plea must be examined since BA retamns an interest in denying
that those schemes are prohibited pursuant to subparagraph (c) of the second paragraph of
[Article 102 TFEU], since the amnount of the fine imposed may be reduced where it 1s found

that the schernes were not abusive under that provision.

Arguments of the parties

In its fatth plea, which concerns paragraphs 233 to 240 of the judgment under appeal, in which
the [General Court] confirms the Commission’s findings concerning the discriminatory effect
of the schemes at issue, BA essentially accuses the [General Court] of holding that those
schemes produced disciminatory effects amongst United Kingdom travel agents on the basis

of a misapplication of subparagraph (¢) of the second paragraph of [Article 102 TFEU].

According to BA, the [General Court] based its reasoning solely on the assumption, stated in
paragraph 238 of the judgment under appeal, that the mere fact that two travel agents recetved
different commuission rates whereas they achieved an identical amount of revenue from the
sale of BA tickets ‘naturally’ had a noticeable impact on their ahility to compete with each
other.
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BA argues that, for subparagraph (c) of the second paragraph of [Article 102 TFEU] to apply,
a simple difference in treatment, such as the fact that two travel agents receive different rates
of commission, 1s not enough. It subrmits that that provision prolubits differences in treatment
only 1f the services compared are equivalent, the conditions applied to them are different, and
the agent obtaning a lower commission suffers a competitive disadvantage in relation to agents
recetving a higher commussion.

BA argues, first, that the [General Court| erred in law, having regard to subparagraph (c) of
the second paragraph of [Artide 102 TFEU], by holding that transactions involving a travel
agent who increases his sales and transactions involving an agent who does not increase them
are ‘equivalent transactions’ within the meaning of that article. The situation of travel agents
whose sales of BA tickets have increased during a given period 1s not comparable with that of
other agents who have not achieved such growth. The agent who increases hus tumover in
sales of tickets 1ssued by a given airline 1s particularly useful to that airline, as he allows the
awrline to cover its fixed costs by bonging additional passengers, thereby meriting a reward.

Moreover, and also wrongly, the [General Court] did not examine whether travel agents
suffered a competitive disadvantage, as required by subparagraph (c) of the second paragraph
of [Article 102 TFEU].

The Commuission and Virgin, by contrast, are agreed that the bonus schemes at 1ssue treated
comparable facts differently without any cbjective reason. The Commission argues in
particular that the services of travel agents providing outlets for BA tickets are equivalent in
so far as increases in rates of cormrmussion are not linked to productivity gains by BA, with the
result that no additional service 15 provided to the latter by agents who have increased their
sales 1 comparison with the reference peniod. The Comrmussion adds that an in-depth analysis
of the competitive disadvantage of the travel agents concerned 1s not prescibed by law. Virgin
considers that that disadvantage 1s obvious in any event.

Findings of the Court

Subparagraph (c) of the second paragraph of [Article 102 TFEU] prelubits any discrimination
on the part of an undertaking 1n a dorminant positton which consists in the application of
dissimilar conditions to equivalent transactions with other trading parties, thereby placing them

at a competitive disadvantage (Case C-163/99Portugal v Commission [2001] ECR 12613,
paragraph 406).

In the present case, 1t 15 undisputed that BA applied different commission rates to travel agents
operating in the United Kingdom according to whether or not they had achieved their sales
objectives by companson with the reference period.

It remains to be examined, first, whether the [General Court] was right to rely on the
equivalence of the travel agents’ services in order to conclude that the bonus schemes at issue,
being capable of entailing the application of different rates of commission to agents who had
sold the same number of BA tickets, were discruminatory, and, secondly, whether, without
committing an error of law, that Court could dispense with detailed findings concerning the
existence of a competitive disadvantage.

— The first part of the fifth plea, concerning the equivalence of the travel agents’ services

In the first part of its fifth plea, BA crticises the analysis by the [General Court] of the
comparability of the services carried out by travel agents who attained their objectives in BA
ticket sales and those carried out by agents who did not attain those objectives. In particular,
BA accuses the [General Court] of failling to take account of the greater economic usefulness
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from the aitline’s pomt of view of the services of travel agents who attained their sales
objectives or increased their turnoever.

On that latter point, which concerns the assessment by the [General Court] of the
arcumstances of this case from which it might be possible to deduce the comparability or
otherwise of travel agents’ services for an airline such as BA, it 1s sufficient to point out that
the assessment of facts and evidence is a matter for the [General Court] alone. It 1s thus not
tfor the Court of Justice, on an appeal, to substitute its own assessment of market data and the
competitive position for that of the [General Court]. This claim is therefore inadmissible.

As for the second claim, that the [General Court] erred 1n law in relation to subparagraph (c)
of the second paragraph of [Article 102 TFEU], by holding that transactions involving a travel
agent who had increased his sales of BA tickets and transactions involving an agent who had
not mcreased them constituted ‘equivalent transactions’ within the meaning of that provision,
it should be noted that, in paragraph 234 of the judgment under appeal, the [General Court]
potnted out that attainment by United Kingdom travel agents of their BA ticket sales growth
targets led to an increase in the rate of commission paid to them by BA not only on BA tickets
sold after the target was reached but also on all BA tickets handled by the agents during the

pericd 11 question.

The [General Court] logically inferred therefrom that the bonus schemes at 1ssue led to the
sale of an 1dentical number of BA tickets by United Kingdom travel agents being remunerated
at different levels according to whether or not those agents had attained their sales growth
targets by comparsen with the reference period.

The [General Court| does not therefore appear to have erred in law by regarding as equivalent
the services of travel agents whose sales of BA tickets had, in absolute terms, been at the same
level during a given peried. This second claim is therefore unfounded.

Therefore, the first part of the fifth plea must be disrmussed as in part inadrmussible and 1n part

unfounded.

- The second part of the fifth plea, concerning the requirements in relation to findings of
a commpetitive disadvantage

In the second part of its fifth plea, BA argues that, for the purposes of correctly applying
subparagraph (c) of the second paragraph of [Article 102 TFEU], the mere finding of the
|General Court], in paragraph 238 of the judgment under appeal, that travel agents, in their
capacity to compete with each other, are ‘naturally affected by the discriminatory conditions
of remuneration mnherent mn BA’s performance reward schemes” 1s not sufficient, since
concrete evidence of a competitive disadvantage was required.

The speafic prohibition of discrimmnation in subparagraph (c) of the second paragraph of
[Article 102 TFEU] forms part of the systemn for ensuring, in accordance with [Article 3 TEU],
that competition 1s not distorted in the internal market. The commercial behavicur of the
undertaking m a domunant position may not distort competition on an upstream or a
downstream market, in other words between suppliers or customers of that undertaking, Co-
contractors of that undertaking must not be favoured or disfavoured in the area of the
competition which they practise amongst themselves.

Therefore, in order for the conditions for applying subparagraph {c) of the second paragraph
of [Article 102 TFEU] to be met, there must be a finding not enly that the behaviour of an
undertaking in a dominant market position 1s discriminatory, but also that it tends to distort
that competitive relationship, m other words to hinder the competitive position of some of
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the business partners of that undertaking m relation to the others (see, to that effect, Swiker
Uhie, paragraphs 523 and 524).

In that respect, there 1s nothing to prevent discritnination between business partners who are
n a relationship of competition from being regarded as being abusive as soon as the behaviour
of the undertaking in a dominant position tends, having regard to the whole of the
arcumstances of the case, to lead to a distortion of competiion between those business
partriers. In such a situation, it cannot be required in addition that proof be adduced of an

actual quantifiable deterioration m the competitive position of the busmess partners taken
mndividually.

In paragraphs 237 and 238 of the judgment under appeal, the [General Court] found that travel
agents i the United Kingdom compete intensely with each other, and that that ability to
compete depended on two factors, namely ‘their ability to provide seats on flights suited to
travellers” wishes, at a reasonable cost’ and, secondly, their individual finanaal rescurces.

Moreover, in the part of the judgment under appeal relating to the examination of the fidelity-
building effect of the bonus schemes at issue, the [General Court] found that the latter could

lead to exponential changes mn the revenue of travel agents.

Given that factual situation, the [General Court] could, in the context of its examination of the
beonus schemes at issue having regard to subparagraph (c) of the second paragraph of [Article
102 TFEU], move directly, without any detailed intermediate stage, to the conclusion that the
possibilities for these agents to compete with each other had been affected by the

discriminatory conditions for remuneration implemented by BA.

The [General Court] cannot therefore be accused of an error of law i not verfying, or in
venfying only boefly, whether and to what extent those conditions had affected the
competitive position of BA’s commercial partners. The [General Court| was therefore entitled
to take the view that the bonus schemes at issue gave rise to a discrirmnatory effect for the
putposes of subparagraph (c) of the second paragraph of [Article 102 TFEU]. The second part
of the fifth plea is therefore unfounded.

The fifth plea must therefore be disrmissed i its entirety.

Since none of the pleas raised by BA i support of its appeal can be accepted, the appeal must
be disrmussed.

Costs

In accordance with the first paragraph of Article 122 of the Rules of Procedure of the Court
of Justice, where the appeal 15 unfounded, the Court shall make a deasion as to costs. Under
Article 69(2) of those Rules, which apply to the procedure on appeal by virtue of Article 118
of those Rules, the unsuccessful party shall be ordered to pay the cests if they have been
applied for in the successtul party’s pleadings. Since the Commission and Virgin have applied
for costs against BA, and the latter has been unsuccessful, BA must be ordered to pay the
costs.

On those grounds, the Court (Third Chamber) hereby rules:
1. The appeal is dismissed.

2. British Airways plc is ordered to pay the costs.
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