In Case 30/59

DE GEZAMENLIJKE STEENKOLENMIJNEN IN LIMBURG,
an association of undertakings within the meaning of Article 48 of
the Treaty, of 16, Dr Poelstraat, Heetlen (Netherlands), represented
by H. H. Wemmers, President, and P. A. A. Wirtz, appointed by the
annual meeting of members of the association, assisted by W. L.
Haardt, Advocate at the High Court of the Netherlands, lecturer at
the University of Leyden and W. C. L. van der Guomten, Professor at
the Catholic University of Nymegen, with an address for service in
Luxembourg at 83, boulevard GrandelDuchesse Chatlotte.

applicant,

HIGH AUTHORITY OF THE EUROPEAN COAL ANDSTEEL
COMMUNITY, represented by F. van Houten, Legal Adviser to the
[Comimussion|, acting as Agent, assisted by C. R C. Wyckerheld
Bisdom, Advocate at the High Court of the Netherlands, with an
address for service m Luxembourg at the offices of the [Commission|

at 2, place de Metz,

defendant,

supported by

THE GOVERNMENT OF THE FEDERAL REPUBLIC OF
GERMANY, represented by Professor Ludwig Erhard, Federal
Muster for Economic Affairs, assisted by Konrad Zwegert,
Resident Professor of the Faculty of Law of the Umniversity of
Hamburg, with an address for service m Luxembourg at the

Embassy of the Federal Republic of Germany at 3, boulevard Royal,

intervener,

Application for

(a) anmulment of the decision adopted by the [Commission]| in its
letter of 30 April 1959 rejecting the request submitted by the



applicant m its letter of 9 March 1959 that the [Commission]
should record by a decsion that, m financmg  the
"Bergmamnsprimie' out of public funds, the Federal Republic
of Germany has failed to [ulfil one of its ebligations under the
Treaty;

(b} a dedaration by the [Commission| that, in deddmng so to

fmance 1t, the Federal Republic of Germany has failed to fulfil
its obligations under the Treaty;

THE COURT

composed of: A. M. Donner, President, Ch. L. Hammes and N.
Catalano, Presidents of Chambers, O. Riese, L. Delvaux, |. Rueff
(Rapporteur) and R. Rossi, Judges.

Advocate-General:* M. Lagrange
Registrar: A. Van Houtte

gives the following

JUDGMENT

Grounds of judgment

A - Adrmussibiity
1. Correctness of the procedure

By letter of 9 March 1959, the applicant raised with the
[Commussion| under Artidle 35 of the Treaty establishing the
European Coal and Steel Community the need for it to record by a
decision that, in financing the miner's bonus out of public funds, the
Federal Republic of Germany had failed to fulfill one of its
obligations under the Treaty.



By letter dated 30 April 1959 but postmatked 8 May 1959, the
[Comimussion| mformed the applicant that it could not see its way to
acceding to its request. The communication notities the applicant of
the [Commission]'s decision not to take the decision requested of it.

Application No 30/59 seeks the annulment of this decision of
rejection, and, accordingly, constitutes an action to have a decision

declared void under Article 33 of the Treaty.

Since the application was entered at the Court Registry on 5 June
1959, the tunelunit of one month contamed m the last paragraph of
Article 33 has been comnplied with when account is taken of the date
of despatch of the [Commission]'s reply as shown by the postmark.

2. Applicant’s right of action

The contested decision 1s that in which the [Commission] refused to
take the decision which, according to the applicant, it was under a
duty to take under Article 88.

The decision of rejection is, as required under Article 33, of the
same character as the positive decision refused by the [Comrmussion]

would have had.

The [Commission| explams its decision of rejection by
stating that the situation created by the mtreduction by
the Government of the Federal Republic of the miner's
benus 1s not mecompatible with the Treaty, so long as
the conditions laid down by the [Commission] in its
letter of 21 June 1957 are satisfied.

Thus, the decision which, according to the applicant,
the [Commission| was under a duty to take would, if 1t
had been taken, have referred to a particular measure
adopted by a particular Member State and would,
accordingly have been a deasion which was mndividual

m character.

The deaston n which the [Commussion| refuses to take
this decision, which 1s mdmvidual i character, 1s itself a



decision individual in character.

The applicant daims that the [Comunission]'s decision of
rejection concerns it.

For an application for annulment of a deasion which 1s
mndividual in character, submitted by an undertaking, to
be admissible it 15 enough that the applicant claims that
the decision concerns it and supportts its clanm by an
approprate staternent explaming the interest which it
has in having the deasion dedlared voud.

The applicant contends that:

'Netherlands prices for coal are usually based on German
prices;

the artificial reduction of the German proces for coal
by means of State subsidies places the Netherlands
undertakings which do not recetve such a subsidy in
a difficult positien;

there 15 fierce competition from German

coal on the Netherlands market; the

Netherlands have to protect their coal

exports to Getmany;

the mtroduction of the miner's bonus in Germany
caused labour from the neghbounng Netherlands
undertakings to ermigrate to Germany;

this effect on labour was enhanced by the fact that
the muner's bonus was exempt from sodial insurance
contnbutions and income tax;

the mass resignation of miners experienced in the
Netherlands collieries obliged thelatter to embark on
their own campaign of incentives, especialy by
raising wages.'

These statermnents appear to be relevant but their precise

meaning can only be deaded by going mto the



substance of the case. Contrary to the contention of the
defendant, to enable an undertaking to mstitute
proceedmgs agamst a decision concering it which 1s
mndividual in character, 1t 15 not necessary that it should
be the only, or almost the only, party concerned by the

decision.

Since the contested decision is a decsion affecting the applicant
which 1s individual i character, the applicant has the nght to
mnstitute proceedings.

3. The conclusions of the applicant
The applicant not only caimns that the Court should annul the

contested decision but also requests it to:

'declare that the [Commission] shall record by a deaision that, by
fmancing out of public funds a tax-free bonus granted to miners
wortlkimg underground, the Federal Republic of Germany has
failed te fulfil its obligations under the Treaty and that it must

accordmngly annul this measure.

Under Article 34 of the Treaty, 'If the Court declares a decision or
recommendation void, it shall refer the matter back to the

[Commission]]” and the latter 'shall take the necessary steps to
comply with the judgment'.

If the Court entertains the application, 1t may not dictate to the
[Comimussion| the deatsions which should be consequent upon the
judgment annulling the decision but the Court must confine itsell
to referring the matter back to the [Commussion]. In the
circumstances, the second and third heads of the applicant's
conclusions are nadmissible.

On the other hand, the first and fourth heads of the applicant's
conclusions come within the ambit of proceedings for annulment

and are therefore admissible.

4. Submissions and argnments of the Govermment of the Federal Republic of
Germany, as infervener

The application to intervene of the Government of the Federal



Republic of Germany was declated to have been allowed by Ozder
of the Court dated 18 February 1960.

Although, in its staternent as intervener, the Government of the
Federal Republic of Germany broadly supports the conclusions of
the defendant, it uses arguments which conflict with those of the
defendant and with which the latter has expressly disagreed.

The apphcant contends that, since Artide 93(5) of the Rules of
Procedure compel an mtervener to accept the case as he finds it at
the tune of his intervention, from the trme when, after delivery of
the rejoinder, the intervener intervened, it 1s no longer free to raise

a fundamental argument which conflicts with those of the party
which it 1s supposed to support.

Hewever, in order not to prevent the Court from considermg the
argurment set out in the application, the applicant waives the right
to mvoke Article 93(5) of the Rules of Procedure.

The question must, therefore, receive consideration by the Court.

Under Article 34 of the Protocol on the Statute of the Court of
Justice, subrussions made in an application to intervene shall be
limited to supportting or requesting the rejection of the submissions
of cne of the parties.

In its intervention the Government of the Federal Republic of
Germany supports the submissions of the defendant and mamtams
that, although the arguments which it advances differ from those of
the defendant, they seck rejection of the applicant's submussions.
The mtervention procedure would be deprived of all meanmng 1t the
mtervener wetre to be dented the use of any argument which had
not been used by the party which it supported.

In the aircumstances, the arguments submitted by the Government
of the Federal Republic of Germany as intervener are admissible.

B -Substance



I Infringement of the Treaty

The applicant and the defendant are agreed that the shift bonus,
viewed onits owr, 1s a subsidy which was abolished and prohibited
by Article 4 (c) of the Treaty, whereas the mtervener regards it as
compatible with the provisions of the Treaty. In the applicant’s
view, the fact that the Federal Government offset the shift bonus by
abolishing, with effect from 1Aprl 1958, its respensibility for 6-5%
of the employers' contributions to the miners” pension mnsurance
doesnot take away from the shift bonus its character of a subsidy
abolished and prohibited by Article 4 (c) of . the Treaty, whereas the
defendant and the intervener are agreed that this offseting of one
against the other makes the bonus nevertheless compatible with the
provisions of the Treaty., These two contentions make 1t necessary
for separate consideration to be given to the question of the
character, under the Treaty, of the shift bonus and of the manner

which this character is affected by the machmery for offsetting it.

1. Udewed on its own, namsely without regard to any offsetting arrangements, is
the shift bonus a subsidy which was abolished and probibited by Article 4
(¢) of the Treaty?

(a) The concept of subsidy under the ECSC Treaty. Artidle 4 of the
Treaty reads as follows:

"The following are recognised as incompatible with the common
market for coal and steel and shall accordingly be abolished and
prohibited within the [Umnion|, as provided in this Treaty: ... (¢
subsidies or aids granted by States, or special charges imposed by

States, in any form whatsoever.

The Treaty contains no express definition of the concept of subsidy
or aid referred to under Article 4 (c). A subsidy 1s normally defined
as a payment in cash or in kind made i support of an undertaking
other than the payment by the purchaser or consumer for the goods
or services which it produces. An aid is a very similar concept,
which, however, places emphasis on its purpose and seems
especially devised for a particular objective which cannot noomally
be achieved without outside help. The concept of aid is nevertheless
wider than that of a subsidy because it embraces not only positive
benefits, such as subsidies themselves, but also mterventions which,



1 various forms, mitigate the charges which are normally included
mn the budget of an undertaking and which, without, therefore,
being subsidies m the strict meaning of the word, are stnilar
character and have the sarne effect.

Since these definitions are not contamned in the Treaty, they are
acceptable only if they are substantially borne out by the provisions
of the Treaty or by the objects which it pursues.

Among the declared aims of the [Union|, in Article 2 of the Treaty,
1s that 1t 'shall progressively bring about conditions which will of
themselves ensure the most rational distubution of producton at
the highest possible level of productivity, while safeguarding
contnuity of employment and taking care not to provoke
fundamental and persistent disturbances m the economies of
Member States'.

A subsidy or ad, within the meaning of the definition given above
m itself constitutes an obstacle to the most rational distnbution of
production at the highest possible level of productivity inasmuch as,
being a payment made by someone other than the purchaser or
consutmer, it makes it possible to fix or maintain selling poces which
are not directly related to production costs and thereby to establish,
maintain and develop economic activity which does not represent
the most ratonal distubution of production at the highest possible
level of productvity.

Judged on this basis and in the sense in which they are normally
defined, subsidies or ads granted by the States are incompatible
with the commeon market because they constitute an obstacle to one
of its essential aims.

In view of this, it must be recogrzed that subsidies and aids, in .the
sense i which they have traditionally been and are usually
understood, are what Article 4(c) recognizes as incompatible with
the common market and accordmgly declares abolished and

profubited.

This cenclusion is confirmed by the third indent of the second



paragraph of Article 5, which lays down the Communities' principal
task as bemg to 'ensure the establishment, maintenance and
observance of normal competitive conditions', since payment of a
proportion of the costs of production by someone other than the
purchaser or consumer manifestly obstructs the establishment of
normal competitive conditions.

The above mterpretation is cenfirmed by the hfth paragraph of
Article 54 of the Treaty, which reads:'If the [Commission] finds that
the financing of a programme or the operation of the mstallations
theremn planned would invelve subsidies, aids, protection or
discrimination contrary to this Treaty, the adverse opmion delivered
by 1t on these grounds shall have the force of a decision within the
meaning of Article 14 and the effect of prelubiting the undertaking
concerned from drawing on resources other than its own funds to
carry out the programme’.

(b) Is Article 67 an implementing regulation of Article 4(c)?

In its statement as mntervener, the Federal Government contends
that the admissibility of certain subsidies from the State may be
mferred from Artide 67 and that, in consequence, that article
qualifies the prohibition contained i Artide 4{c) of the Treaty.

Since this contention, bemng in general terms, covers the various
subparagraphs of Artide 4 it could, if accepted, lead to the
conclusion that, in certam crcumstances, the Treaty authorizes the
restoration of import and export duties or charges having equivalent
effect, and even quantitative restricions on the movement of
products, It must therefore be considered with particular care.

If the authors of the Treaty wished to make substantial inroads into
the prehibitions laid down in Article 4, it would scarcely accord with
the preciseness of the Treaty as a whole to refer to them under
different descriptions both in the title of Chapter VII {'Interference
with Conditions of Competition') and in the wording of Artide 67.
Although, however, it is true that the words "special charges' appear
both in Article 4(c) and in Article 67(3), in the latter article they refer
to charges which may be imposed on coal and steel undertakmgs
compared with other industres in the same country, and this
qualification draws a connexion between the said speaial charges and



the general economic policy of the State concemed. It 1s hard to
believe that the authors of the Treaty intended not only to weaken
but, in certan crcumstances, to annul the aboltions and
prehibitions laid dewn with particular force in Articde 4 without
referring to the article whose effect they intended to limit.

Although Article 4 contams vanous prohibitions, it specifies that
they are laid down 'as provided in this Treaty'. Article 67(3) covers
action by a Member State which confers a special advantage or
1Mposes spec1al charges on the coal or steel undertakings within its
jurisdiction, m comparson with the other mdustries m the same
country, and unplicitly recognizes the legality of these advantages or
charges by empowering the [Commission] to make the necessary
recommendations to the State concerned. Article 67 comes
inmediately after Articles 60 to 66, which lay down the conditions
for application of some of the prohibitions contained m Article 4.
Its position in the Treaty mught have the effect of conferring on
Article 67 a significance sumilar to that of Article 60 to 66 and of
making it a kind of mmplementing regulation for the prolubition
contained in Article 4(c).

If thus mterpretation of Artide 67 1s correct, the abolitions and
prohibitions contained in Article 4(c) are covered and governed by
Article 67 and both articles must be viewed as a whole and
sunultaneously applied.

Such an mterpretation would substantially modify the effect of the
prohibition contamed in Article 4(c).

This makes it necessary to consider whether this interpretation is
possible.

Artide 4(c) prohibits subsidies or aids granted by States 'in any
form whatsoever. This description does not appear in
subparagraphs (a) (b) and {d) of Article 4.

This gives an unusually wide meaning to the prohibition which 1t
describes. Without sufficent proof to the contrary, it is
mconcetvable that the authors of the Treaty declared in Article 4(c)
that subsidies and aids granted by States in any form whatsoever
should be abolished and prelubited and then declared in Article 67
that, without even having been authorized by the [Commission|,



they could be allowed subject to the measures recornmended by the
[Comimussion| to mitigate or remedy the effects thereot.

Such an interpretation would be concewvable only if it were
demonstrated that the interference with the conditions of
competiton within the meanng of Artcle 67 referred to the
measures or practices set out in Article 4, espeaially Article 4(c).

Although Article 4 and Article 67 have basically the same cbijects,
because they endeavour to 'ensure the establishment, maintenance
and observance of normal competitive conditions', when their
contents are analysed, as 1s done hereunder, 1t 1s clear that they make
different fields subject to different procedures.

Article 4 refers to action taken 'within the [Union]', namely within
the field covered by the Treaty which established it.

Under Artide 1 of the Treaty the [Union| 1s founded upen a
common market, common cbiectives and common institutions.

In the [Union| field, namely m respect of everything that pertains to
the pursuit of the common objectives within the common market,
the mstitutions of the [Union] have been endowed with exclusive

authority.

Although financial assistance may be allocated to coal- and steel-
producing undertakings this can only be done by the [Commussion|
or on express authotization by it, as 15 clear from Articles 55(2) and

58(2) and from Article 11 of the Convention on the Transitional

Provisions.

On the other hand, Article 4(c) refers to subsidies or aids granted by
States, ot spectal charges imposed by States, in any form whatsoever
and declares them to be mcompatible with the common market.

This difference highlights the intention of the Treaty to reserve to
the [Umon| institutions and withhold from the States the night to
grant, within the [Union], subsidies or aids and to impose special
charges m any form whatsoever.

The strict wording of Article 4 itsell emphasizes the exclusive
character of the [Umon]'s junsdiction within the [Urnion].



Article 67 refers exclusively to action by a Member State which s
lable to have appreciable repercussions on conditions of
competition m the coal or the steel mndustry.

It contans no provision for the abeliion or the direct prohibition
of such action but provides only for it to be counterbalanced by an
approprate aid or for its harmful effects to be mitigated by the
[Commission] making the 'necessary recommendations' to the State
concerned (paragraph 3) or by such measures as that State 'may
consider most compatible with its own economic equilibrium’ (thurd

subparagraph of paragraph 2).

Cleatly, action taken under such provisions cannot be what, m any
form whatsoever, Article 4 declares to be mcompatible with the
common market for ceal and steel and abolished and prohibited.

Under the Treaty, those sectors of the economy of the Member

States which do not come within the province of the [Union] are
not subject to the deastions of the [Commission].

For example, under the Treaty, the affairs of distributing

undertakings, excluded under Article 80, and, more generally, all
economic activity which the Treaty has not brought within the

province of the [Union] have been left outside 1t.

Article 2 confirms this interpretation by stating that the [Union|
"shall have as its task' to carry out the responsibilities entrusted to it
'in harmony with the general economy of the Member States'.

Article 26 of the Treaty makes 1t clear that the Treaty has not
relieved Member States of responsibility for their general economic
policy, since it enpoins the Councl 'to harmonize the action of the
[Comimussion| and that of the Governments, which are responsible
for the general economic policies of their countries’.

These provisions illustrate the partial nature of the mtegration
effected by the Treaty since the Governments of the Member States
remain tesponsible for all aspects of therr economic policy which
have not, under the Treaty, been expressly placed within the

province of the [Union.



Thus, in accordance with Article 68(1), they remain in full control
of their soaal policy.

Cleatly, the same applies over a wide area of their fiscal policy.

Through the exercise of these residual powers, action by the
Member States is lable 'to have appreaable repercussions on
conditions of competitionin the coal ot the steel industry'.

The existence of the common market scught in Artide 2 of the
Treaty under the conditions laid down in Article 4 could have been
prejudiced by this interference with competition against which no
protection was provided under Artidle 4.

Since the causes of this mterference with competitton did not come
within the province of the [Commission| it was essential, m order to
safeguard the exsistence of the common market, for the
[Comimussion] to be placed in a pesition to correct or mitigate its
effects.” It is, in fact, this basic requirement which 1s fulfilled by
Article 67.

The difference between the fields m which, respectively, Articles 4
and 67 operate 1s Mlustrated and confirmed by the difference of the
means made available to the [Comimussion| for their application.

If Article 67 1s treated as an implementing regulation for Article
4(c), 1t would be impossible to explam why, when action by a
Member State 'is having hanmful effects on the coal or steel
undertakings within the junsdiction of other Member States', the
[Commission]] 15 empowered only to make 'a recommendation to
that State with a view* to remedying these effects by such measures
as that State may consider most compatible with its own econormuc
equilibrium’ and has no power to order the immediate abolition of

aids or subsidies which conflict with the Treaty.

On the other hand, the restrictions imposed m the third paragraph
of Article 67(2) and the sunilar one contained mn Artide 67(3) are
easy to understand in the light of the mterpretation placed above on
the wording of Articles 4 and 67 and alse on the structure of the
Treaty.



Integration was only partly established by the Treaty and, owing to
the power retamed by the Member States, the coal and steel
undertakings established m their respective territories remain subject
to different legislation and regulations the provisions of which are
liable to operate to the advantage or the disadvantage of the coal or
steel industry of a Member State m comparison with the same
mndustry coming under the jurisdiction of the other Member States
or with other industries in the same State.

Although these situations conflict with the general purpose of the
Treaty, they are the mevitable and legitimate outcome of the partial
mtegration which the Treaty seeks to attain.

This means that, although it 1s incumbent on the [Commission| to
remind Member States of the objectives which they accept on
entering the [Urmen], it obviously cannot dictate the methods
whereby they can be achieved since these methods involve the use
of powers which do not fall within the junisdiction of the [Union| or
of powers which the States have not transferred to the
[Comimussion| by the Treaty.

The fact that the thuird subparagraph of Artde 67(2) and Article
67(3) endow the [Commussion] with only a lunited power of
recommendation 1s evidence that the artide does not refer to
application of the automatic abo litton and prohibitions in Article 4
but 1s designed to enable the jurisdiction of the [Umion| to impinge
on national sovereignty m cases where, because of the power
retamed by the Member States, this is necessaty to prevent the
effectiveness of the Treaty from bemng considerably weakened and

its purpose from bemng seriously comprormised.

Regard must also be paid to Article 11 of the Convention on the
Transiional Provisions which brings into effect the prohibition of
subsidies, alds or special charges established before the

[Commussion| took office.

The wordmg of this provision makes it possible to ascertain the
mtention of the authors of the Treaty in this field.

Article 11 of the Convention on the Transiional Prowvisions



provides as follows:

"... Unless the [Commission] agrees to the contimuance of such
aids, subsidies or speaal charges and to the terms on which they
are to be continued, they shall be withdrawn, when and m the
manner -which the [Comnussion]| shall determine after
consulting the Counal, though it shall not be mandatory to
withdraw themn untl the operung date of the transiional period
for the products in question’.

Article 67, which confers a power of recommendation on the
[Comimussion| only in cases of serious disequilibrium provoked by
substantially increasing  differences i production costs 1s

appreciably less strict than Articddle 11 of the Convention on the

Transiional Provisions.

Had the authors of the Treaty intended Article 67 to serve as the
defimitive implementing regulation for Article 4(c), the conclusion
would be mescapable that they intended to treat subsidies and aids
which were in existence when the Treaty entered into force with
greater severty than those granted after its entry into force.

Such a concusion would conflict net only with cornmeon sense but

also with a logical application of the Treaty.

The foregoing analysis leads to the conclusion that Article 4(c) and
Article 67 cover two different fields: the first article abolishes and
prohibits certamn actions by Member States m the field which,
under the Treaty, comes withm the junsdicton of the [Umon]|, the
second 1s intended to prevent the distortion of competiton which
exercise of the residual powers of the Member States mevitably

entails.
(c) Shift bonus m relation to the provisions of Articdle 4(c)

In the hght of the foregoing considerations, it must now be
established whether the shift bonus 15 a subsidy or aid abelished
and proluibited by Article 4(c) of the Treaty.

It is dear and commeon ground that the shuft bonus makes the
public funds of the Federal Republic responsible for paymg a



portion of the production costs of German coal and, i se doing,
relieves miming undertakings, purchaser and consumer from paymg
it

The nature of the shift bonus is speafied in the letter dated 4
February 1956 of the Federal Miruster for Economic Affairs (I11 1D 2
70230/56, Doc. No 1231/56 ) in which the following paragraphs

appear:

"The [Commission] has received an application from the
Unternehmensverband Ruhrbergbau for coal prices to be
increased by an average of DM 3. The application is based on the
fact that as a result of negotiations between the
Unternehmensverband Ruhrberghau and the
Industriegew etkschaft Bergbau, miners' wages are to be increased
by, on average, 9% with effect from 15 February, m order to meet
the threatened departures of minew orkers to other mdustries. The
Unternehmensverband Ruhrberghau has, in addition, stated thata
further increase in price of about DM 3 per metric ton is required
to wipe out a long-standing defiat.

I am afraid that such a change in the poce of coal may have
unfortunate effects on the price structure as a whole, espeaally in
the Federal Republic, but also in other countries of the [Union]
whose consumers depend on coal from the Rubr. In the course
of discussions m depth with those concemed, I have
endeavoured to fmd ways of improving the profitability of the
coal mines and, in particular, of reducing their overtheads so that
this increase in prce can be kept within comparatively narrow
lirmuts.

The following measures are contemnplated:

(1) Amendment of the pricing instructions
(2) Reduction m the turnover tax
(3) Retirernent pensions under the miners' msurance fund



In addition, it must be bome in mind that the ceal industry,
where wages and salaries are equivalent to nearly 50% of
turnover, 15 one of those mdustries where wages and salaries are
proportonately the largest itern of expenditure, with the result
that cutgomngs on soaal security are a notable factor in increasing

costs.

This 15 why consideration is being given to making part of the
wortkers' contributions, up to a maximum of & 5%, payable
directly by the State into the provident funds. Its assumption of
responsibility for 6 -5% will be equivalent to a reduction of DM
1.77 per metrc ton in the cost of commeraal coal-mimng. The
measure proposed would apply not only to coal-minmg but also
to other secticns of the mimng industry, among themn those which

do not come under the jurisdicton of the [Commission).

The measure under consideration involves a change in the
financing of soaal security pursuant to the second subparagraph
of Article 68 (5) of the Treaty wlich, however, would not cause
any disturbances within the meaning of Article 67 (2) and (3) of
the Treaty smce this reliet will ikewise do no more than partly
offset the effect of a mse in the price of coal.

4) Award of a tax-free shift borus

It 1s proposed to grant all who wotk underground in the mines,
for each full shift worked, a tax-free shift bonus to be paid by
the undertakings by deduction from tax paid on wages. For
workers paid by the day the shift bonus will ammount to DM1-25
and to DM 2:50 for pickmen and piece-workers.

It 1s true that this measure would not mvelve any direct financial
concession for the undertakings but it seemns calculated to make
underground work specially attractive and thus to offset
threatened departures and at the same time give a fillip to the
badly needed recruitment of new workers. It therefore accords
with the objectives and the tasks of the [Union| referred to
Articles 2 and 3 (a) and {g) of the Treaty.



The last paragraph states that the shift bonus 'would not mvolve
any direct financial concession for the undertakings' but ths
contradicts the first paragraph of the letters in which two increases
are declared to be necessary: 'An mcrease of, on average, 9% in
miners’ wages with effect from 15 February, in order to meet the
threatened departures of munewordkers to other industoes, and an
mcrease i price of about DM 3 per metric ton n order to wipe
out a long-standing deficit'.

The Federal Government expresses the fear-'that such an increase
mn the price of coal may have unfortunate effects on the price
structure as a whole, espedially in the Federal Republic, but also
other countnes of the [Union] whose consumers depend on coal

from the Ruhr'.

The above mentioned letter of 4 February 1956 makes it
abundantly clear that the introduction of the shuft benus makes 1t
possible to aveid an increase in the price of coal which would
otherwise be mevitable. The same letter makes it clear that while
nvolving no 'financial concession for the undertakings', the shift
bonus relieves them of an additon to their costs which the
undertakings would otherwise have to bear and that, although it
does not reduce the present costs, the miners' borus reduces costs

which they would nevitably mcur.

Moreover, the letter of the Federal Minister for Economic Affairs
to the [Commuission] dated 12 March 1956 (III D 2 70672/56, Doc.
No 2426/ 56 f) states, inter alia, that:

"... these bonuses, including the miner's bonus, are also intended
to prevent underground workers from leaving the mine for other
employment, which gives nise to concerr, to forestall serious
fluctuations i the labour force in the mines, and to make a career

in minng once mote attractive for young men'.

The letter of the Federal Minister for Economuc Affairs to the
[Commmussion] of 23 March 1956 (III D 2 70765/56, Doc. No
2781/56 1) states:



"... T am also enclosing other documents concerning the measures
described in my letter of 1 March 1956 for the abolition of
certain costs peculiar to the coal industry’.

The letter from the Mimuster of Finance for Nord Rhein-Westfalen
to the assoaations of coal undertakings, dated 6 March 1956 (Ref. S
2034-2812/VB-2/H 2030-2507 II B 2), states:

A law under which miners will be granted bonuses is being
prepared m order to cope effectively with the threatened
departure of underground wotkers from the mines.'

The letter of the Federal Ministry for Econonuc Affairs to the
[Commussion] of 22 October 1956 (Ref. 11 D 2 71933/56) states:

'... It was stated in that letter that the Federal Government has set
itself the aim of improving the profitability of the coalfields by
reducing the special charges which, m contrast with other
industries, this section of the economy has had to bear ...

However, the letter quoted immediately above contams a paragraph
1 which 1t 1s added as follows:

".. As a purely precautionary measure, I must point out that, even
if payment of the miners' bonus substantially widened differences
in production costs, this would be quite lawtul since it would be
the outcome of a change in productivity. As the [Commission]
will be aware, the cutput of the German coal industry can be
considerably enhanced without fresh investment if the number of
underground wotkers can be increased, because the reason why
existing capacity cannot be fully used 1s the shortage of miners. It
follows that an mncrease in the number working underground,
referred to above mn paragraph 11, had undoubtedly led to greater
productivity.

This straightforward quotation confirms that the German coal
industry believes that its cutput and productivity will be enhanced
by an mncrease n the number of underground workers as a result of
the increase in miners' pay produced by the shift borus.

This mcrease m pay is undoubtedly an element in production costs.



If it 15 separated from it {as it s, in fact, by the financing of the
shift bormus ocut of public funds), the coal industry pockets the
saving without bearnng the cost of a measure which mcreases both
its output and its productivity.

Thus means that production costs are not the true costs of the coal
which 1t has actually muned.

Thus artificial reduction in accountable production costs places the
codl mdustry which benefits from it in a prvileged competitive
pesition compared with that of coal mdustries which have to pay
for the whole of their production costs on their own.

In its letter of 22 October 1956 (III D 2 71933/56), quoted eadlier,
the Government of the Federal Republic recalled the wordmg of
the statement of grounds for the draft law on the miner's bonus
(Document No 2351 of the Bundestag dated 3 May 1956) and
reiterated that;

"... Latterly, it has become more and more noticeable that this
professional pride on the part of miners has vanished m face of
the attraction offered by other trades where wortlk 1s easier and
the pay is higher.

This general idea was expressed in greater detail at the hearing,
when the representative of the Government of the Federal
Republic stated that the shift borus was a kind of tribute to a very
demanding calling, that it had not perhaps taken the form of a
medal, because it was necessary for the tobute always to be and
remain tangible and concrete to prevent its attraction from losing
its value, and that the law on the mmer's bonus was not intended
to grant a subsidy to the mining undertakings but rather to create a
privilege for the miner, and more particularly for the underground
miner.

Accordmg to this explanation the shift bonus can, m the final
analysis, only be regarded as supplementary pay.

Although such supplementary pay would, if pad by the coal
mdustry, not be caught by the Treaty, it cannot fail to constitute a
subsidy m crcumstances where 1t represents a pay increase



financed out of public funds by the Government of the Federal
Republic.

Nevertheless 1t remams to be determmed whether the subsidy or aid
which the shift bonus appears to constitute satisties some of the
requiremnents laid down in Article 2 of the Treaty, namely, that it
should safeguard continuity of employment and take care not to
provoke fundamental and persistant disturbances in the economies
of Member States.

In the part of its letter, quoted above, of 12 March 1956 {III D 2
70672/56, Doc. No 2426/56 f), the Federal Government itself
specified that the shift bomus is also 'ntended to prevent
underground mine-workers from leaving the mme for other
employment'. This staternent makes it abundantly dear that the
miner's bonus cannot be regarded as helping to safeguard continuity
ot employment or to prevent unemployment since, on the contrary,
it was introduced at a time when abandonment of a career m mining
was a 'source of concern' to the Federal Government. Finally, no
steps were taken to apply the speaal procedure under Article 37
covernng the possibility of fundamental and persistent disturbances.

The mtervener has contended that the shift bonus comes under
Artide 67 of the Treaty and constitutes an 'aid' within the meaning
of the second subparagraph of Articdle 67 (2). This contention
cannot, in any event, be justified solely by the fact that Artide 67
makes the granting of the aid referred to in the second
subparagraph of paragraph (2) thereo!l subject to prior authorization
by the [Commission] (which is obliged to consult the Consultative
Commuttee and the Counail of Mimisters) and lays down that the
amount of the aid, as well as its [...] conditions and duration, shall
be determined in agreement with the [Commission|. In the present
case there has been no question of consultaton with the
Consultative  Committee or the Counal of Mimnisters, or of
authorization by the [Comimission|, or of the agreement provided
for under the second subparagraph of Article 67 (2). The fact 1s
that, on the contrary, the [Commission] refraned from taking any
actior.

For the foregoing reasons, viewed in itself, the miner's bonus,
financed out of public funds, constitutes a subsidy or aid granted by



the Government of the Federal Republic to the Gemman coal-
mining industry and there 1s no valid reason, based on the Treaty,
which could invalidate this description. In consequence, it must,
viewed m isolation, be held to be mcompatible with the commeon

market m coal and steel, and, as such, prohibited by the Treaty.

2. Does the countervailing effect of the abolition, with effect from 1 Apvil
1958, of the asswmption by the Federal Government of responsibility for a
proportion of the enployers' contribution to the miners' pension insurance
take away from the shift bonus ifs charadcter of a subsidy or aid probibited
under Article 4 (c) of the Treaty?

The Gevernmment of the Federal Republic revoked, with effect from
1 Apnl 1958, its deasion of February 1956 to assume responsibiity
for a proportion, amounting to 6:5% of total pay, of the employers'
contribution to miners' pension insurance.

In its statement of defence, the defendant declares that, although a
payment considered in isolation may appear to be a prohibited
subsidy because it 'reduces production costs and affects the natural
conditions of competition,. the elimination of these effects suffices
'for there to be no longer any breach of the Treaty'. In these
crcumstances ‘there would really be no longer any question of a
subsidy which is prohibited under the Treaty in the interests of fair

competition'.

While mamntaning that 'the grant of the mimers' bonus does not
conflict with Artide 4 (¢) of the Treaty' the Govemment of the
Federal Republic contends that there can no longer be any conflict
because 'with effect from 1 April 1958, the Federal Republic
stopped paying 6 5% of the wage bill as part payment of the
employers' contnbution to miners' pension insurance, which i1t had
made on behalf of the coalmming undertakings simce 15 February
1956,

The defendant and the mtervener state that the additional payment
thereby imposed on minng undertakings 1s equal to or greater than

the amocunt of the miner's bonus.

These two statements make it necessary to decide whether the fact
that the Federal Government stopped paymg a contribution of



6:5% of the total wage bill into the miners' pension fund is such as
to take away from the shift bonus its character as a subsidy or aid
prohibited under Article 4 (¢) of the Treaty.

The repayment by the coal producer to the Federal Government of
the exactamount paid to the miners m the form of a shift bonus and
of the tax payable on that amount under fiscal law resulted m
eliminating, as far as the coal producers were concerned, all
economic effects of the shift bonus without, however, depriving
them of the psychological benefits which the Federal Government
declares that it was secking by the establishment of the said bonus.
The question arises whether such a repayment changes the character
of the shift bonus as a subsidy prohibited under Article 4 (¢) of the
Treaty.

Hewever, it 1s not necessary mn this case to find an answer to this
question because the compensation procedure, permitted by the
defendant and relied upon by the mtervener, does not in any respect
constitute a repayment which 1s at all tnes equivalent te the arnount
of expenditure to be retmbursed. If the Federal Government had
wished, with absolute precision, to eliminate the economic effects of
the shift bonus, it is not dear why coal-minmg undertakings were
not called upon to make such repayments. Because of the
complicated nature of the assistance given by the Federal
Government during the material period in connection with the costs
and charges of miners’ pension nsurance, the procedure followed
establishes only a vague and unconvincng connection between the
subsidy and the ncrease m expenditure intended to compensate for
it.

Since the abolition and prohibition contained i Article 4 {c) are
general and absolute m character, they cannot m any case be
annulled by application of a vague and ill-defined procedure for
compensaticn. For these reasons, the abolition, with effect from 1
April 1958, of the assumption by the PFederal Govemment of
responstbility for paying a contrbution amounting to 6 -5% of the
total wage bill to the miners' pension fund does not take away from
the shift bonus its character of a subsidy or aid prohibited under
Article 4 (¢) of the Treaty.



II -Misuse of powers

In support of its application for annulment of the rejection of its
request, the applicant relies on the submission of mususe of powers.

As the findmmg that the shift bonwus 15 a subsidy prohibited under
Artidle 4 (¢) of the Treaty 1s sufficient to ental annulment of the

contested decisien, a decision 1s not necessary on this submission.

For all the other reasons set out above, the decision of rejection, set
out mn the letter from the [Comimussion| to the applicant dated 30
April 1939, must be decdlared to be void.

Costs

Under Article 69 (2} of the Rules of Procedure, the unsuccessful
party shall be ordered to pay the costs.

The defendant and the intervener have failed m their subrmissicns.

Accordingly, they must be ordered to pay the costs, the intervener
paying its own costs and those consequent upon its intervention,

On those grounds,

Upon reading the pleadings;

Upon heaning the report of the Judge-Rapporteur;

Upon hearmg the parties;

Upon hearing the opinion of the Advocate-General;

Having regard to Articles 2, 3, 4, 5, 14, 26, 33, 34,35, 54, 5 5, 38, 60,
61, 62, 63, 64, 65, 66, 67, 68, 80 and 88 of the Treaty establishng the
European Coal and Steel Community;

Having regard to Article 11 of the Convention on the Transitional
Provisions;

Having regard to the Protocel on the Statute of the Court of Justice
of the European [Urnicn];

Having regard to the Rules of Procedure of the Court of Justice of
the European [Umnion], especially Article 69 (2),



THE COURT

hereby:

1.

Declares that the first and fourth heads of the
conclusions of the association of undertakings De
Gezamenlijke Steenkolenmijnen in Limburg for
annulment of the contested decision and for an order
that the [Commission] shall pay the costs are
admissible; that the second and third heads for a
declaration that the [Commission] shall record by a
decision that, in financing out of public funds a taxfree
bonus granted to underground mineworkers, the
Federal Republic of Germany has failed to carry out its
obligations under the Treaty; for annulment of that
measure; and for any further order which the Court
may consider necessary are inadmissable;

. Annuls the decision of rejection set out in the letter

from the [Commission] to the applicant dated 30 April
1959;

. Refers the matter back to the [Commission];

. Orders the defendant and the intervener to pay the

costs, the latter bearing its own costs and those
consequent upon its intervention.

Donner Harmmes Catalano Riese

Delvaux Rueff Rosst

Delivered in open court in Luxernbourg on 23 February 1961,

A, Van Boutte A. M. Donner
Registrar President
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