JUDGMENT OF THE COURT
13 March 2001

(Electricity - Renew able sources of energy - National legislation requining electricity supply
undertakings to purchase electricity at minimum prces and apportioning the resulting costs
between tho se undertakings and upstream network operators - State aid - Compatibility with the
free movement of goods)

In Case C-379/98,

REFERENCE to the Courtunder [Article 267 TFEU] by the Landgernicht IKiel (Germany) for a
preliminary ruling in the preceedings pending before that court between

PreussenElektra AG
and
Schleswag AG,
in the presence of
Windpark Reullenkége IIT GmbH
and
Land Schleswig-Holstein,
on the interpretation of [Artidle 34 TFEU], [Article 107 TFEU] and [Articdle 108(3) TFEU],
THE COURT,
composed of: G.C. Rodriguez Iglesias, President, C. Gulmann, M. Wathelet and V. Skouris

(Presidents of Chambers), ID.A.O. Edward, |.-P. Puissochet, P. Jann, L. Sevén and R. Schintgen
(Rapporteur), Judges,

Advocate General: F.G. Jacobs,

Regustrar: H.A. Rihl, Principal Admirustrator,

after considening the written observations submitted on behalf of:

- PreussenElektra AG, by 1D. Sellner, Rechtsanwalt,

- Schleswag AG, by M. Nebendahl, Rechtsanwalt,

- Windpark ReuBBenkdge [II GmbH and Land Schleswig-Holstein, by W. Ewer, Rechtsanwalt,
- the German Gevernment, by W.-D. Plessmg and C.-D. Quassow sky, acting as Agents,

- the Finnish Government, by H. Rotkirch and T. Pynni, acting as Agents,



- the Commussion of the European [Umion|, by V. Kreusclhutz and P.F. Nermutz, acting as

Agents,

having regard to the Report for the Hearng,

after hearmng the oral observatons of PreussenElektra AG, Schleswag AG, Windpark
ReuBenkége Il GmbH, Land Schleswig-Holstem, the German Geovernment and the
Commission at the hearing on 27 June 2000,

after hearing the Opimion of the Advocate General at the sitting on 26 October 2000,

gives the following

Judgment

By order of 13 October 1998, received at the Court on 23 October 1998, the
Landgericht el (Regional Court, Kiel) referred to the Court for a preliminary ruling
under [Article 267 TFEU] three questions on the mterpretation of [Article 34 TFEU],
[Article 107 TFEU] and [Article 108(3) TFEU].

The questions were taised 1n proceedings between Preussenblektra AG
(PreussenClektra’) and Schleswag AG (Schleswag’) conceming the repayment of sums
paid by the former to the latter pursuant to Paragraph 4(1) of the Gesetz lber die
Emspetsung von Strom aus emeuerbaren Energien in das offentliche Netz (Law on
teeding electricity from renewable energy sources into the public grid) of 7 December
1990 (BGBL. 1990 1, p. 2633; 'the Stromeinspeisungsgesetz’), as amended by Paragraph
3(2) of the Gesetz zur Neuregelung des Energlewirtschaftsrechts (New law for the
energy industry) of 24 Apnl 1998 (BGBL 1998 1, p. 730; 'the 1998 Law?).

Legislative background

The Stromeinspeisungsgesetz came mto force on 1 January 1991. According to
Paragraph 1, headed 'Scope of Applicatiory’, it governed, in its imtial version, the
purchase by public dectncty supply undertakings of electricity generated exclusively
from hydraulic energy, wind energy, solar energy, gas from waste dumps and sewage
treatment plants, or products or residues and biclogical waste from agnculture and
forestry work, as well as the compensation payable for such electricity.

It is common ground that the term "public electricity supply undertaking’ covers both
private undertakings and undertakings belonging partially or wholly to the public sector.

The Gesetz zur Sicherung des Emsatzes von Steinkohle m der Verstromung und zur
Anderung des Atomgesetzes und des Stromeinspesungsgesetzes (Law ensunng the
supply of coal to power stations and amending the Law on Nudear Energy and the
Stromeinspeisungsgesetz) of 19 July 1994 (BGBL 1994 I, p. 1618; 'the 1994 Law?)
extended the scope of the Stromeinspeisungsgesetz, as defined in Paragraph 1 thereof,
to electriaity from the wood industry. The 1998 Law replaced the reference to products
or tesidues and biological waste from agriculture and forestry and to the wood
industryby the expression "biomass’ and stated that the Stromemspeisungsgesetz was to
apply to electricity produced from the listed sources of renewable energy 'within the
area of valdity of this Law?’.

Paragraph 2 of the Stromeinspeisungsgesetz, headed 'Obligation to Purchase’,
provides that electriaty supply undertakings are cbliged to purchase the electriaty



produced m their area of supply from renewable energy scurces and to pay for it in
accordance with the provisions of Paragraph 3. As amended by the Law of 1998, which

added a second and a third sentence, that article 1s worded as follows:

'Electricity supply undertakings which operate a general supply netw otk shall be obliged
to purchase the electricity produced in their area of supply from renewable sources of
energy and to pay compensation for those inputs of electricity m accordance with
Paragraph 3. For preduction mstallaions which are not situated within the area of
supply of a grid operator, that ebligation shall apply to the undertaking whose network
suttable for the feeding in of the electricity 15 dosest to the mstallation. For accounting
purposes, the extra costs resulting from the application of Paragraphs 2 and 4 may be
imputed to distribution or transmussion and taken mto account when determming
compensation for transit.’

Paragraph 3 of the Stromeinspeisungsgesetz, as amended by the 1998 Law, headed

"Amount of the compensation’, provides:

'"1. In respect of electricity produced from hydraulic energy, from gas from waste
dumps and sewage treatment plants and from biomass, the compensation shall amount
to at least 80% of the average sales price per kilowatt hour of electricity supplied to all
fmal customers by electricity supply undertakings. In the case of hydro-electric power
stations or installations for the treatrnent of gas ansing from waste dumps or sewage
treatment plants the capacity of which exceeds 500 kilowatts, that rule shall apply only
to that part of the total amount of electraty fed in during a given accounting year
which corresponds te 300 divided by the capacity of the nstallation in lalowatts; the
capacity is defined by the annual average of the maximum effective capacity measured
tor each month. The price of the surplus electricity shall amount to at least 65% of the
average sales prce within the meamng of the first sentence.

2. In respect of electricity produced from solar or wind energy, the compensation
shall amount to at least 90% of the average sales price within the meaning of the tfirst
sentence of subparagraph 1.

3. 'The average sales price to be taken into account for the purposes of subparagraphs
1 and 2 shall be the value published each year by the Federal Statistics Office for the
last calendar year but one, expressed net of turnover tax in pfennigs per kilowatt hour.
In calculating the compensation putsuant to subparagraphs 1 and 2, figures are to be
rounded to two decimal places.’

Whereas, followmg the amendment made to the Stromemnspesungsgesetz by the
1994 Law, the compensation fixed for the electncity referred to i Paragraph 3(1) rose
from 75% to 80% of the average sales price per kilowatt hour of electricity supplied to
all fmal customers, that fixed for electniaty from solar and wind energy, referred to mn
Paragraph ~ 3(2), has not wvaried since the entry mto force of the
Strometnspeisungsgesetz.

In its wrutial version, Paragraph 4 of the Stromemspeisungsgesetz, headed Hardship
Clause’, was worded as follows:

"l.  The obligations under Paragraphs 2 and 3 shall not apply where compliance with
them would cause undue hardship, or would make it impossible for the electriaty
supply undertaking to comply with its obligations arising from the Bundestarifordnung
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Elektrizitat of 18 December 1989 (BGBL 1989 I, p. 2255). In such a case, the
obligations are transferred to the upstreamn electricity supply undertaking,

2. There 15 undue hardship mn particular where the electricity supply undertaking
would be obliged to raise its prices to a level significantly higher than those of sumilar or
upstreamn supply undertakings.’

The 1998 Law made several amendments to Paragraph 4 of the
Stromeinspetsungsgesetz. First, it added two new subparagraphs, which have become
subparagraphs 1 and 4. It also made certain amendments to the former subparagraph 1,
which became the new subparagraph 2. The former subparagraph 2, which remaimed
unchanged, became the new subparagraph 3. Thus, as amended by the 1998 Law,

Paragraph 4 of the Stromeinspetsungsgesetz 1s worded as follows:

'"l. In so far as the kilowatt hours to be compensated for exceed 5% of the total
kilowatt hours supplied by the electricity supply undertaking through 1ts network during
a calendar vear, the upstream network operator shall be obliged to remmburse the
electricity supply undertaking in respect of the supplementary costs resulting from the
kilowatt hours exceeding that share. In the case of upstrearn network operators, the
burden constituted by the night to remnbursement within the meaning of the first
sentence also forms part of those supplementary costs. If there is no such operator, the
obligation laid down m the first sentence of Paragraph 2 ceases, as regards electricity
supply undertakings in the circumstances referred to in the first and second sentences,
at the begmning of the first calendar vear after those circumstances arose, m the case of
mstallations not yet essentially completed at that tme. In the case of wind turbines, the
relevant tirne 1s the mstallation of the mast and the rotor.

2. The obligations laid down in Paragraphs 2 and 3 shall not exist where, even il the
reimbursernent clause in subparagraph 1 1s applied, compliance with them would cause
undue hardship. In such a case, the obligations are transferred to the upstream netwotk
operator.

3. There 1s undue hardship in particular where the electricity supply undertaking
would be obliged to raise its prices to a level significantly tugher than those of similar or
upstreamn supply undertakings.

4. The Federal Mimster for the Economy shall make a report to the Bundestag as to
the effects of the hardship clause not later than 1999, and m any event in time for
another compensatory provision to be adopted before the consequences referred to in

the third sentence of subparagraph 1 arise.”

The order for reference and the written observations subrmitted to the Court show
that, by letter of 14 August 1990, the German Govemment notified to the Cormimission
as a State aid the draft law which, after adoption, became the Stromeinspeisungsgesetz,
i accordance with [Article 108(3) TFEU]. By letter of 19 December 1990, the
Comimission authonsed the notified draft on the basis, first, that it was in accordance
with the energy policy aims of the Furopean [Umnion|, and secondly that renewable
scgurces of energy constituted only a small part of the energy sector and that the
additional revenues and the repercussions on electriaty poces were minor. The
Comimussion nevertheless requested the German Government to send it mformation on
the application of the Stromemspeisungsgesetz, the latter having to be re-exammed two
years after its entry mto force, and emphasised that any amendment or extension of that
law should be subject to prior notification.
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The order for reference and the written observations submitted to the Court also
show that, following rmumerous complaints from electneity supply undertakings, the
Commission mformed the Federal Minister for the Economy in a letter of 25 October
1996 of its doubts as to whether, in view of the increase in the production of electnaty
derived from wind energy, the Stromeinspeisungsgesetz was still compatible with the
aid provisions of the Treaty. In that letter, the Commussion made several proposals for
amendment m relation to the provisions on wind energy and stated that, if the
Bundestag were not prepared to amend the Stromeinspeisungsgesetz m that respect, the
Commission might find itself cbliged to propose appropriate measures to the Federal
Republic of Germany within the meaning of [Article 108(1) TFEU], in order to make
the Law compatible with [Union] rules on aid.

It 1s also apparent from the wntten observations of Windpark ReuBenkége 111
GmbH (Windpark”) and of Land Schleswig-Holstein, who imtervened in the mamn
proceedmgs, and from those of the Commission, that, at the request of the latter, the
German Government mformed the Comrmussion of the progress of the work on the
draft new law for the energy industry. In a letter of 29 July 1998, after the entry into
force of the 1998 Law, the Commission mformed the Federal Minister of the Economy
that, having regard to current developments at [Union| level, concerning m particular
possible proposals for harmoemnising the rules on the feeding in of electncity from
renewable energy sources, it did not expect to take a formal deasion concerning the
Stromeinspetsungsgesetz, as amended by the 1998 Law, before the ministenial report on
the effects of the hardship clause, provided for in Paragraph 4(4) thereof, wasdrawn up,
even though the German legislature, at the tine of the adoption of the 1998 Law, had
not taken account of the propeosals formulated in its letter of 25 October 1996.

Finally, a footnote published with the 1998 Law states that the latter, Paragraph 1 of
which is headed 'Gesetz tber die Elektrizitits- und Gasversorgung’ (Law on the supply
of electricity and gas), transposed into national law Directive 96/92/EC of the
Furopean Parhament and of the Counal of 19 December 1996 concerning common

rules for the nternal market in electricity (O] 1997 L 27, p. 20).

The third recital in the preamble to that directive contirms that 1t m no way affects
the application of the Treaty, m particular the provisions concermng the mternal market
and competition, and Artide 83) and (4) i Chapter IV, 'Transmission system
operationy’, provides as follows:

'3. A Member State may require the systern operator, when dispatching generating
mstallations, to give priorty to generating installations using renewable energy sources
ot waste ot producing combined heat and power.

4. A Member State may, for reasons of security of supply, direct that priority be given
to the dispatch of generating installations using ndigenous prmary energy fuel sources,
to an extent not exceeding in any calendar year 15% of the overdl pomary energy
necessary to produce the electricity consuned in the Member State concemmed.’

In addition, Article 11(3) in Chapter V, "Distribution system operatior?, provides:

'A Member state may require the distribution system operator, when dispatching
generating installations, to gve prority to generating installatons using renewable
energy sources or waste or producing combined heat and power.”

The main proceedings and the questions referred
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PreussenBElektra operates more than 20 conventional and nuclear power stations m
Germany as well as a maximum-voltage and high-voltage electnicity distribution
networtl, through which it feeds electncity to regional electricity supplers, medmum-
scale local undertakings and mdustry.

Schleswag 15 a regional electricity supplier which buys electnaty to supply to its

customers 1 Schleswig-Holstein almost exclusively from PreussenElektra.

PreussenClektra owns 65.3% of Schleswag's shares. The remaining 34.7% are held by
vanous municipal authorities in Schleswig- Holster.

By wirtue of Paragraph 2 of the Stromeinspeisungsgesetz, Schleswag 15 obliged to
purchase electricity from renewable sources produced within its area of supply,including
wind-generated electriaty. The order for reference shows that the proportion of wind -
generated electricity in Schleswag’s total turnover in electricity sales, which was 0.77%
i 1991, has mcreased contmuously to an estmated 15% i 1998. In consequence, the
additional costs accruing to Schleswag on account of the obligation to purchase at the
mirimum price laid down by the Stromemspetsungsgesetz rose from DEM 5.8 million
mn 1991 to an estmated DEM 111.5 million in 1998, of which only DEM 38 million
remamed the responsibility of Schleswag, taking into account the application of the
compensation mechanism  mtroduced mto Paragraph  4(1) of  the
Stromeinspetsungsgesetz by the 1998 Law.

At the end of Apnl 1998 Schleswag's purchases of electrcity produced from
renewable energy sources reached 5% of the total volume of electriaty it had sold over
the previcus vear. Schleswag therefore invoiced PreussenElektra, pursuant to Paragraph
4(1) of the Stromeinspeisungsgesetz, as amended by the 1998 law ('the amended
Stromeinspetsungsgesetz’), for the additional costs entailled by the purchase of electocity
from renewable energy sources, initially claiming from it monthly instalments of DEM
10 million.

PreussenElektra transferred the instalment for May 1998, reserving the right to claim
the money back at any time. That 15 what it did by making an application to the
Landgericht Kiel for the repayment of DEM 500 000, representing the part of the sum
paid to Schleswag in compensation for the additional costs entailed by the latter's
purchase of wind-generated electricity. The Landgericht states, in its order for
reference, that those additional costs cannot be passed on to Schleswag's customers
since the Minister for Energy of Land Schleswig Holstein refused to approve an
application by Schleswag to amend its tariffs.

Before the Landgericht, PreussenBElektra argued that the sum damned had been paid
to Schleswag without a valid legal reason and should be recoverable, since Paragraph 4
of the Stromemspesungsgesetz, as amended, on which that payment was based, was
contrary to the directly applicable provisions of the Treaty on State aid and could not
therefore be applied. The plantff argued that prior to the entry into force of the 1998
Law 1t would have been necessaty, m order to amend the scope of the
Stromeinspetsungsgesetz and mtroduce a rule for sharing additional costs, as the 1998
Law did, to have recourse to the procedure laid down by [Article 108 TFEUJ; this the
Federal Republic of Germany had omitted to do. PreussenElektra therefore requested
that Schleswag be ordered to repay to it the sum of DEM 500 000, together with
interest at 5% as from 15 July 1998,

Schleswag contended that that claim should be dismissed. Whilst recogrising that the
Stromeinspetsungsgesetz, as amended, contained a modified aid scheme, it mantaned
that Paragraph 4 was merely a redistunbution rule, intended te rmutigate the consequences
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which electricity supply undertakings suffered by reason of Paragraphs 2 and 3 of the
amended Stromeinspeisungsgesetz, and, taken on its own, was not therefore in the
nature of aid within the meanmg of [Article 107 TFEU]. In the first place, Paragraphs 2
and 3 of the amended Stromemspeisungsgesetz did not affectthe legal relationship
between PreussenFlektra and Schleswag, with the result that the Landgericht could not
disapply them in the mam proceedings. Secondly, the non-application of Paragraph 4 of
the amended Stromemspesungsgesetz left intact the obligation of Schleswag to
purchase electricity produced from renewable energy sources at fixed minimum prices.
The penalty effect of the direct application of the third sentence of [Artcle 108(3)
TFEU] did not, theretore, enable the unlawtul aid constituted by Paragraphs 2 and 3 of
the amended Stromemspeisungsgesetz to be penalised or prevent the application of
Paragraph 4 of the amended Stromeinspeisungsgesetz, so that the payment in question
must be regarded as having been made on a sound legal basis.

The Landgenicht found, first that the Comrmssion had not been informed, in
accordance with [Article 108(3) TFEU|, of the amendments made to the
Stromeinspetsungsgesetz by the 1998 Law, and considered that the question whether
the new version of the latter represented in whole or i1 part constituted State aid within
the meanmng of [Artide 107 TFEU] rernained relevant, even if the German Government
and the Commussion had already dassified the origimal content of the
Stromeinspetsungsgesetz as aid in the context of the notification made m 1990, The
Landgericht considered that even if the amendments to the Stromeinspeisungsgesetz by
the 1998 Law were to be regarded as modifying the origmal scheme, the procedure
under [Article 108(3) TFEU] did not have to be applied to the modified scheme unless
the latter itsell’ constituted a systern of aid within the mearing of [Article 107 TFEU].

The Landgericht found, secondly, that the obligation to purchase electricity produced
in Germany from renewable energy sources on conditions which could not be obtained
on the open market might depress demand for electnaty produced in other Member
States, which might constitute an cbstacle to trade between Member States pro hibited
by [Article 34 TFEU].

In those circumstances, considering that interpretation of [Artidles 34, 107 and 108(3)
TFEU] was necessary to enable it to resolve the dispute before 1t, the Landgericht Kiel
deaded to stay the proceedings and refer the following questions to the Court of Justice
for a prelmuinary ruling:

1. Do the rules on payment and compensation for supplies of electricity, laid down in
Paragraph 2 or 3 or 4 or i Paragraphs 2 to 4 of the Gesetz Giber die Einspeisung von
Strom aus erneuerbaren Energien i das éffentliche Netz of 7 December 1990 (BGBL
1990 I, p. 2633), as amended by Article 3(2) of the Gesetz zur Neuregelung des
Energiewirtschaftsrechts of 24 Apnl 1998 (BGBL 1998 1, p. 730 (734-736)) constitute
State ard for the purposes of [Article 107 TFEU]?

Is [Article 107 TFEU] to be interpreted as meanmg that the underlying concept of
aid also covers national rules for the benefit of the recipient of thepayment, under
which the costs entailed are not met, either directly or indirectly, from the public budget
but are bome by individual undertakings in a sector, which have a statutory obligation
to purchase at fixed minimum prces, and which are precluded by law and circumstance
from passing those costs on to the final consurner?

Is [Article 107 TFEU] to be interpreted as meanmg that the underying concept of
aid also covers national rules which merely govern the apportonment of the costs
between undertakings at the vanous production levels which have ansen through
purchasing obligations and muimum prices, where the lepislature's approach creates in
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practice a peonanent burden for wlich the undertakings affected obtan no
constderation?

2. In the event that the [first] question 15 answered in the negative in respect of

Paragraph 4 of the [amended] Stromemspeisungsgesetz:

Is [Article 108(3) TFEU] to be interpreted as meaning that its restrictive effects apply
not only to the benefit itself but also to implementing rules such as Paragraph 4 of the
[ammended] Stromemspeisungsgesetz?

3. Inthe event that the first and second questions are answered in the negative:

Is [Article 34 TFEU] to be mterpreted as meaning that a quantitative restriction on
unports - and /or a measure having equivalent effect as between Member States for the
purposes of the aforementioned provision - arises where a provision of national law
places undertakings under an obligaton to purchase electricity produced from
renewable energy sources at minmimum prces and requires grid operators to meet the
costs entailed for no consideration?’

Admissibility

Windpark and Land Schleswig-Holstemn ('the interveners in the rmain proceedings’)
and the German Government challenge the adimussibility of all or part of the reference
for a preliminary ruling.

First, the mterveners n the mam proceedmgs argue that there are a number of
omussions or errors of fact in the order for reference.

They submuit that the referring court was wrong to hold, first, that the Comimission
had not been informed of the amendments made to the Stromeinspeisungsgesetz by the
1998 Law and, secondly, that electriaty supply undertakings could not, for practical and
legal reasons, pass on to final consumers the expenses bomme by thermn by way of the
compensation referred to in Paragraph 3 of the amended Stromeinspeisungsgesetz.

Second, the mterveners in the main proceedings and the German Government
maintamn that the dispute in the main proceedings 1s not a genuine dispute but a
spurious orne.

The plantff and the defendant i1 the main proceedings agree that the combined
provisions of Paragraphs 2 to 4 of the amended Stromeinspeisungsgesetz are contrary
to [Union| law. PreussenBlektra nevertheless made the compensatory payment
provided forin Paragraph 4 of the amended Stromeinspeisungsgesetz, but immediately
demmanded partial repayment. Furthermore, PreussenElektra 1s the main shareholder in
Schleswag and therefore has a dominant influence on the deastions and legal posttions
of the latter.

Thurd, the interveners in the mam proceedings and the German Government argue
that the questions referred are not relevant for the purposes of resclving the dispute in
the mam proceedings.

As to the questions concerning the mterpretation of [Articles 107 and 108 TFEU],
the mterveners in the main proceedings point out that, in accordance with the case-law
of the Court of Justice (Case 120/ 73 Lorenz [1973] ECR 1471, paragraph 9), it is for the
mnternal legal system of every Member State to determine the legal procedure which will
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ensure that the third sentence of [Article 108(3) TFEU] has direct effect. The refernng
court has not indicated whether, and on what conditions, PreussenElektra mught be
entitled in German law to repayment of the sums it damms, and has therefore not
demonstrated the relevance of the questions referred in relation to national law.

The mterveners in the mam proceedings further argue that, according to settled case-
law (see, in particular, Joined Cases C-72/91 and C-73/91 S hman Neptun [1993] ECR I-
887, paragraphs 11 and 12), the Court of Justice has junsdiction to interpret the concept
of ad within the meaning of [Articde 107 TFEU] only where the preliminary
examination procedure provided for in [Article 108(3) TFEU] has not been compled
with. However, in the first place the intial version of the Stromeimspeisungsgesetz was
notified to the Commission and authonsed by it and m the second place the
amendments made to 1t by the 1998 Law did not alter the aid within the meaning of
[Article 108(3) TFEU], which would have required fresh notification. In any event, the
exchange of correspondence which took place before and after the adoption of the
1998 Law between the German authorities and the Commission was equivalent to, on
the one hand, notification by the German Govermnment of the amendments which that
law had made to the Stromemspeasungsgesetz, and, on the other, implied authorisation
by the Comimission of those amendments.

The German Govermment takes the view that a reply to the questions concerning
[Article 107 TFEU] is not necessary in order to enable the refernng court to give
judgment because the only dedisive question in the main proceedmngs was whether
Schleswag was entitled to a compensatory payment under Paragraph 4 of the amended
Stromeinspetsungsgesetz, a  provision which, however, govemed merely the
distributionof the costs resulting from the payment of compensation for the feeding in
of the electricity and did notinclude any aid for the benefit of the persons to whom
that compensation was directed.

As for the question concerning [Article 34 TFEU], the interveners in the mam
proceedmgs and the German Government argue that the dispute m the mam
proceedings has no cross-border element, and furthermore the plamtff and the
defendant in those proceedings have not demonstrated that the amended
Stromeinspeisungsgesetz prevents them from importing electricity from other Member
States.

It should remembered that 1t is settled law that in the context of the cooperation
between the Court of Justice and the national courts provided for by [Artcde 267
TFEU] it 1s solely for the national court before which the dispute has been brought, and
which must assume responsibility for the subsequent judicial deasion, to determme in
the light of the particular circumstances of the case both the need for a prelunmary
ruling m order to enable it to deliver judgment and the relevance of the questions which
it submits to the Court. Consequently, where the questions subimitted by the national
court concern the interpretation of [Union| law, the Court of Justice 15, m principle,

bound to give a ruling (see, infer alis, Case C-415/93 Bosman [1995] ECR 14921,
paragraph 59),

Nevertheless, the Court has also stated that, m exceptional circumstances, it can
examine the conditions in which the case was referred to it by the national court, in
order to assess whether it has jurisdiction (see, to that effect, Case 244 /80 Fogiia [1981]
ECR 3045, paragraph 21). The Court may refuse to rule on a question referred for a
preliminary ruling by a natonal court only where it is quite obvious that the
interpretation of [Unton] law that 1s sought bears no relation to the actual facts of the
main action ot 1ts purpose, where the problem 1s hypothetical, or where the Court does
not have before it the factual or legal matenial necessary to give a useful answer to the
questions submitted to it (see, sfer alia, Bosman, paragraph 61; Case C-36/99 Ideil
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Tonrigme [2000] ECR 1-6049, paragraph 20; Case C-322/98 Kachelmann [2000] ECR I-
0000, paragraph 17).

In this case, as regards, first, the alleged omissions and factual errors in the order for
reference, 1t is sufficient to note that it 1s not for the Court of Justice but for the
national court to ascertain the facts which have given rise to the dispute and to establish
the consequences which they have for the judgment which 1t 1s required to deliver (see,
in particular, Case C-435/97 World Wildlife Fund [1999] ECR 1-5613, paragraph 32).

Second, it should be noted that the action brought by PreussenElektra seeks
repayment of the sum which it had to pay to Schleswag to compensate for the
additional cost ansing for the latter from the purchase of wind-generated electricity,
made pursuant to the purchase oblgaton laid down by the amended
Stromeinspetsungsgesetz, from producers of that type of electricity established m its
area of supply.

The dispute m the main proceedings cannot, therefore, be regarded as hypothetical m

character.

It 15 true that, like Preussenbilektra, Schleswag has an interest in Paragraphs 2 and 3
of the amended Stromemspeisungsgesetz, laying down that purchase obligation and
fixing the price to be paid in consequence, bemng regarded as constituting unlaw ful aid,
thereby enabling it to escape payment. However, the dispute in the main proceedings
does not concern the aid which, pursuant to Paragraphs 2 and 3 of the amended
Strometnspetsungsgesetz, Schleswag allegedly gives to the producers of electriaty from
renewable enerpy sources, but the part of that alleped aid which PreussenElektra has
had to reimburse to Schleswag by wirtue of Paragraph 4 of the amended

Stromeinspeisungsgesetz.

Since those obligations on Schleswag and PreussenElektra flow directly from the
amended Stromeinspetsungsgesetz, the dispute in the main proceedings between the
plamntiff and the defendant cannot be regarded as a procedural device arranged by the
parties to the main action in order to mduce the Court of Justice to take a position on
certain problems of [Union| law that do not serve any objective requirement inherent in
the resolution of the dispute.

That conclusion 15 supported by the fact that the referring court allowed Windpark
and Land Schleswig-Holstein to mtervene in the mam proceedings m support of
Schleswag, arguing that Paragraphs 2 and 3 of the amended Stromeinspeisungsgesetz

are law ful.

In those arcumstances, the fact that PreussenElektra is Schleswag's main shareholder
1s not capable of depoving the dispute between them of its genuine character.

Finally, it should be noted that, m its order for reference, the Landgenicht sufficiently
defined the natonal legislative background and clearly explained why it considers that
the questions which it raises are relevant and that a reply to those questions 1s necessary

for resolving the dispute.

Concerring, first, the questions relating to [Artides 107 and 108 TFEU], the
referring court has mdicated in particular, as is apparent from paragraph 26 of this
judgment, that the question whether the amended Stromeinspeisungsgesetz constitutes
aid needs to be resolved before gomng on to consider whether the amendments which

the 1998 Law made to the mitial version of the Stromemspetsungsgesetz constitute an
alteration of aid, withm the meanmg of [Article 108(3) TFEU], requrmg
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implementation of the procedure laid down in that provision in order to adopt the
alteration.

The referning court has also explained that if, wrongly, the prelimmary exammation
procedure has not been complied with, 1t will be its responsibility, in accordance with its
national law, to draw the consequences from the direct effect of the third sentence of
[Article 108(3) TFEU] by holdmg the altered scheme in the Stromeinspeisungsgesetz
mapplicable and ordering return of the payments made by PreussenBlektra to
Schleswag.

As the mterveners in the man proceedings themselves acknowledge, the argument
that the Court of Justice has jurisdiction to mterpret the concept of ad within the
meaning of [Article 107 TFEU] only when the prelmmary exammation procedure
under [Article 108(3) TFEU] has not been complied with requires an mterpretation of
the crterion of 'alteration of aid’ or of the scope of the suspensory effect of the third
sentence of [Artide 108(3) TFEU], and such interpretation 1s precisely the subject-
matter of some of the questions referred.

The same applies to the arggument of the German Government that a reply to the
questions concerning [Article 107 TFEU] 1s unnecessary in so far as, m the main
proceedings, only Paragraph 4 of the amended Stromemspesungsgesetz governs
relations between PreussenElektra and Schleswag. Indeed, the questions concerning
[Article 107 TFEU] concern precisely the point whether Paragraph 4 of the amended
Stromeinspetsungsgesetz constitutes, on its own or in combination with Paragraphs 2
and 3, a systemn of aid for the purposes of that provision.

As for the question concerning [Article 34 TFEU], suffice it to say that it 1s not
obvicus that the interpretation sought bears no relation to the actual facts of the main
action or its purpose.

It follows from the above considerations that answers must be given to the questions
referred.

The interpretation of [Article 107 TFEU]

It should be noted as a prelimmary observation, first, that there 1s no dispute that an
obligation to purchase electricity produced from renewable energy sources at minimum
prices, such as that lad down by Paragraphs 2 and 3 of the amended
Stromemnspeasungsgesetz, confers a certain economic advantage on producers of that
type of electricty, since it guarantees them, with no nisk, higher profits than they would

make 111 1ts absence.

In addition, as the teply by the German Government to a written question of the
Court shows, the public authorities have a majority shareholding m only two of the
etght main German undertakings which produce electricity and operate high-tension
transmission networks, one of which is PreussenElektra. That reply also shows that
Preussenblektra 1s a wholly-owned subsidiary of ancther company which 1s 100%
privately owned. Moreover, as stated i paragraph 19 of thus judgment, Schleswag 1s
held as to 65.3% by PreussenElektra and as to only 34.7% by certain mumnicipal
authonties of Land Schleswig-Holstein.

In the light of the above, the first question referred should be understood as asking,
essentially, whether legislation of a Member State whuch, first, requires private electricity
supply undertakings to purchase electnicity produced in their area of supply from
renew able energy sources at rminimum prices higher than the real economic value of
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that type of electucity, and, second, allocates the financial burden arsing from that
obligation armoengst those electriaty supply undertakings and upstreamn povate electocity
network operators, constitutes State aid withimn the meaning of [Article 107(1) TFEU].

It should be recalled in that respect that [Article 107(1) TFEU] provides that any aid
granted by a Member State or through State rescurces mn any form whatsoever which
distorts or threatens to distort competiion by favouring certain undertakings or the
production of certain goods 1s, in so far as it affects trade between Member States,
incompatible with the common market.

In that connection, the case-law of the Court of Justice shows that only advantages
granted directly or mdirectly through State rescurces are to be considered aid within the
meaning of [Article 107(1) TFEU]. The distinction made in that provision between 'aid
granted by a Member State” and aid granted "through State resources’ does not signify
that all advantages granted by a State, whether fmanced through State resources or not,
constitute aid but 15 intended merely to brmg within that defimtion both advantages
which are granted directly by the State and those granted by a public or private body
designated or established by the State (see Case 82/77 [an Tiggele [1978] ECR 25,
paragraphs 24 and 25; Shman Neptun, paragraph 19; Case C-189/91 Kirsammmuer-
Hack [1993] ECR 1-6185, paragraph 16; Joined Cases C-52/97, C-53/97 and C-
54/97 VViscido [1998] ECR I-2629, paragraph 13; Case C-200/97 Ecotrade [1998] ECR I-
7907, paragraph 35; Case C-295/97 Pigggio [1999] ECR I-3735, paragraph 35).

In this case, the obligation mmposed on private electricity supply undertakings to
purchase electricity produced from renewable energy sources at fixed munmum prices
does not invelve any direct or indirect transfer of State resources to undertakings which

produce that type of electricity.

Therefeore, the allocation of the financial burden ansing from that obligation for
those prvate electricity supply undertakings as between them and other private
undertakings cannot constitute a direct or indirect transfer of State resources either.

In those drcumstances, the fact that the purchase obligation 1s imposed by statute
and confers an undeniable advantage on certan undertakings is not capable of
confernng upon 1t the character of State aid within the meamng of [Article 107(1)
TFEU].

That condusion cannot be undermined by the fact, pomted out by the referning
court, that the financial burden arising from the obligation to purchase at minmum
prices 15 lkely to have negative repercussions on the economic results of the
undertakings subject to that obligation and therefore entail a diminution mn tax recerpts
for the State.That consequence 1s an inherent feature of such a legislative provision and
cannoet be regarded as constituting a means of granting to producers of electriaty from
renewable energy sources a particular advantage at the expense of the State (see, to that

effect, Shman Neptun, paragraph 21, and Ecefrade, paragraph 306).

In the altemative, the Commission maintams that, m order to preserve the
effectiveness of [Articles 107 and 108 TFEU], read i conjunction with [the second and
third paragraphs of Article 4(3) TEU], it 1s necessary for the concept of State aid to be
mterpreted i such a way as to mclude support measures which, like those laid dewn by
the amended Stromeinspeisungsgesetz, are deaded upon by the State but tinanced by
private undertakings. It draws that argument by analogy from the case-law of the Court
of Justice to the effect that [Articdle 101 TFEU], read in comunction with [the second
and third paragraphs of Article 4(3) TEU], prohibits Member States from mtroducing

measures, even of a legislative or regulatory nature, which may render the competition
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rules applicable to undertakings ineffective (see, in particular, Case C-2/91 Meng [1993]
ECR [-5751, paragraph 14).

In that respect, it is sufficient to point out that, unlke [Article 101 TFEU], which
concemns only the conduct of undertakings, [Article 107 TFEU] refers directly to

measures emanating from the Member States.

In those circumstances, [Article 107 TFEU] 1s m itsell sufficient to prohibit the
conduct by States referred to therein and [the second and third paragraphs of Article
4(3) TEU], the second paragraph of which provides that Member States are to abstam
from any measure which could jeopardise the attainment of the objectives of the
Treaty, cannot be used to extend the scope of [Article 107 TFEU] to conduct by States
that does not fall within it.

The answer to the first question referred must therefore be that a statutory provision
of a Member State which, first, requires private electricity supply undertakings to
purchase electnc1ty produced m their area of supply from renewable energy sources at
mirnmum prices higher than the real econormic value of that type of electnaty, and,
second, distrbutes the financial burden resulting from that obligation between those

electricity supply undertakings and upstream private electnaty netwotk operators, does
not constitute State aid within the meaning of [Article 107(1) TFEU].

In the light of that answer, there 1s no need to reply to the second question referred,
which was raised only in so far as the obligation to purchase at minmmum prices did
constitute State aid, whereas the allocation of the resulting financial burden did not.

Interpretation of [Article 34 TFE U]

In its third question, the referring court asks m substance whether the rules
concerned are compatible with [Article 34 TFEU].

In that respect, 1t must first be bomne in mind that, according to the case-law of the
Court, [Article 34 TFEU]|, in prohibiting all measures having equivalent effect to
quantitative restrictions on impotts, covers any national measure which 1s capable of
hindering, directly or indirectly, actually or potentially, intra-[Union] trade (Case 8/74
Dassonville [1974] ECR 837, paragraph 5).

Secondly, the case-law of the Courtalse shows that an obligation placed on traders in
a Member State to obtamn a certam percentage of their supplies of a given product from
a national supplier Limits to that extent the possibility of importing the same product by
preventing those traders from obtaining supplies in respect of part of their needs from
traders situated in other Member States (see, to that effect, Case 72/83 Campus
O# [1984] ECR 2727, paragraph 16; Case C-21/88 Du Pont de Nemours Itakiana [1990]
ECR 1-889, paragraph 11).

In this case, Paragraphs 1 and 2 of the amended Stromeinspeisungsgesetz expressly
state that the purchase obligation imposed on electricity supply undertakings applies
only to electraty produced from renewable energy sources within the scope of that
statute and within the respective supply area of each undertaking concerned, and 1s
therefore capable, at least potentially, of hmdering intra-[Union| trade.

However, in order to deterrnine whether such a purchase obligation 1s nevertheless
compatible with [Article 34 TFEU]|, account must be taken, first, of the aim of the
provision in question, and, second, of the particular features of the electricity market.
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The use of renewable energy sources for preducing electricity, which a statute such as
the amended Stromeinspeisungsgesetz 1s mtended to promote, 1s useful for protecting
the envirorment in so far as it contributes to the reduction in emissions of greenhouse
gases which are amongst the mam causes of chmate change which the Furopean
[Urnion] and its Member States have pledged to combat.

Growth m that use is amongst the priority cbjectives which the [Union| and its
Mernber States intend to pursue in implementing the obligations which they contracted
by virtue of the Umnited Nations Framework Convention on Climate Change, approved
on behalf of the [Union] by Council Decision 94/69/EC of 15 December 1993 (O]
1994 L 33, p. 11), and by virtue of the Protocel of the thuird conference of the parties to
that Convention, done in Kyoto on 11 December 1997, signed by the European
[Union] and its Member States on 29 April 1998 (see inter afia Counal Resolution 98/C
198/01 of 8 June 1998 on renewable sources of energy (O] 1998 C 198, p. 1), and
Decision No 646,/2000/EC of the European Parliament and of the Counal of 28
February 2000 adopting a multanmual programme for the promotion of renewable
energy sources in the [Umion| (Altener) (1998 to 2002) (O] 2000 L 79, p. 1))

It should be noted that that policy 1s alse designed to protect the health and life of

hurmans, animals and plants.

Moreover, as stated in the third sentence of the first subparagraph of [Article 191(2)
TFEU], environmmental protection requirements must be integrated into the definition
and implementation of other [Umon| pohcies. The Treaty of Amsterdam transferred
that provision, in a slightly modified form, to [Article 11 TFEU], which appears in Part
One, headed "Principles’.

In addition, the 28th recital in the preamble to Directive 96/92 expressly states that it
1s 'for reasons of environmental protection’ that the latter authorises Member States in
Artides 8(3) and 11(3) to give prionty to the production of electricity from renewable

SOUrces.

It should also be noted that, as stated in the 39th recital in its preamble, the directive
constitutes only a further phase in the liberahisation of the electriaty market and leaves
some obstacdles to trade mn electriaty between Member States mn place.

Moteover, the nature of electricity 15 such that, once it has been allowed mto the
transmission or distrbution systern, it 1s difficult to determine its origin and in particular
the source of energy from which it was produced.

In that respect, the Commission took the view, in its Proposal for a Directive
2000/C 311 E /22 of the European Parliament and of the Council on the promotion of
electricity from renewable energy sources in the mternal electricity market (O] 2000 C
311 E, p. 320), submitted on 10 May 2000, that the implementation m each Member
State of a systemn of certificates of ecrigin for electraty produced from renewable
sources, capable of being the subject of mutual recogmition, was essential m order to

malke trade in that type of electncity both reliable and possible in practice.

Having regard to all the above considerations, the answer to the third question must
be that, in the current state of [Umon| law concerning the electricity market, legislation
such as the amended Stromemspeisungsgesetz 15 not mcompatible with [Article 34
TFEU].

Costs



The costs incurred by the German and Finnish Govemnments and the Commission,
which have submitted observations to the Court, are not recoverable. Since these
proceedmgs are, for the parties to the main proceedings, a step m the action pendmg
before the national court, the decision on costs 1s a matter for that court.

On those grounds,

THE COURT,

in answer to the questions referred to it by the Landgericht IKiel by order of 13 October
1998, hereby rules:

1. Statutory provisions of a Member State which, first, require private electricity
supply undertakings to purchase electricity produced in their area of supply
from renewable energy sources at minimum prices higher than the real
economic value of that type of electricity, and, second, distribute the financial
burden resulting from that obligation between those electricity supply
undertakings and upstream private electricity network operators do not

constitute State aid within the meaning of [Article 107(1) TFEU].

2. In the current state of [Union] law conceming the electricity market, such

provisions are not incompatible with [Article 34 TFEU].

Rodriguez Iglesias
Gulmarnn
Wathelet
Skouris
Edward
Puissochet
Jann
Sevdn
Schintgen
Delivered in epen court in Luxembourg on 13 March 2001,
R. Grass G .C. Rodriguez Iglesias

Registrar President
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